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'"•■'i     IvuiUy  ERRATA    SHEET       -    19  81 

Opinion  :^ 

No. 

81-1  Page    5,    line    2    for    8.S42    reaci    a.4S? 

81-3        Page  2,  line  3 

for  Educaton  read  Educat  ion 

Page  3,  line  24 

for  Eduction  read  Educat  ion 

Page  6,  line  32 
for  has  read  had 

Page  9,  line  23  DOCUMENTS  DEPT. 

for  decision  read  decisions 

FEB  3  1983 

Page  10,  line  35  PDANri«^o 

for  purchases  read  purchased  PUhlic  i  ibrarv 

Page  11,  line  16 
for  un  read  i^ 

Page  27,  line 

for  lease  read  least 

Page  38,  line  2 
for  81^  read  81-3 

81-5        Page  2,  line  4 

for  suggests  read  suggest 

Page  2,  line  25 

for  other  other  administsr at ive  read  or  oth^r 

adniinistrati\7e 

Page  2,  line  43 

for  Pamplet  read  Pamphlet 

81-6        Page  1,  line  17 

for  Recreat  ion  read  Renovation 

Page  11,  line  24 

for  7  AG  7  5  read  7  Ops.  Tal..  Attv.  Gen.  "75 

Page  13,  line  9 

for  9  AG  6  read  9  Ops.  Gal.  Attv.  Gen.  P 


DOCUMENTS  DEBT. 
SAN  F.-LANCISCO 
PIJEUC  UBRARY 


Opinion 
No. 

81-7        Page  4,  line  24 
delete  and 

Page  5,  line  13 
delete  to 

Page  5,  line  15 

for  No.  842,  read  No.  832. 

Page  8,  line  36 

insert  Board  between  the  and  f roTn 

81-8        Page  1,  line  23 

for  Section  8.10S(e)  read  Section  3.10'Sfc) 

81-11       Throughout 

for  Social  Service  Commission 
read  Social  Services  Commission 

81-15       Page  3,  line  3 

for  prohibition  read  prohibited 

Page  3,  line  4 

for  decsion  read  decision 

Page  4,  line  15 

for  each  the  read  each  of  the 

Page  4,  line  31 

for  regulations  read  regulation 

Page  4,  line  36 

for  constitute  read  constitutes 

Page  6,  line  14 

for  Reference  read  Reform 

81-20  Page    1,    line    33 

for  Article  11,  read  Article  XT 

Page  2,  line  5 

for  Article  11,  read  Article  XT 

Page  5,  line  42 

for  exercise  read  exercised 

Page  7,  line  4 

for  Article  16  read  Article  Xvt 


opinion 
No. 

Page    8,    line    32 
for    deems   read   deem 

81-23  Page    1,    line    30 

for    inpart    read    in   part 

81-27  Page    4,    line    31 

for    the   of    read    of    the 

81-29  throughout 

for    Article    13z\    read    Article   XTTTA 

80-30  Page    2,    line    37 

for    of    read   for 

Page  3,  line  4 
for  does  read  do 

81-37  Page    1,    line    4 

for    E_^   read   H_j_ 

Page  3,  line  15 

for  identif icaton  read  ident if  icat i  on 

81-39       Page  2,  line  8 

for  resonable  read  reasonable 

81-44       Page  2,  line  29 

for  ordiance  read  ordinance 

81-45       Page  2,  line  13 

for  27  Ops.  A. 6. 123  read 
27  Ops.  Cal.Attv.  Gen.  123 

Page  2,  line  26 

for  27  Ops.  A. 6. 131  read 

27  Ops.  Cal.Attv.  Gen.  131 

81-46       Page  4,  line  22 

for  shuld  read  should 

Page    5,    line    41 

for    Section    21080.5   read    ^Section    2inR0 

81-47  Page    1,    line    6 

for  Commision  read  Commission 


Opi  nion 
No. 

81-48  Note    2   Errata   Sheets    attached 

to  Opinion 

81-49  Page    1,    line    2 

for    49-81    read    81-4Q 

Pages    2    &    3,    line    1 
for    49-81    read    81-49 

81-54  Page    7,    line    11 

for    intepreted    read    interpreted 

81-57  Page    1,    line    11 

for    Part    TI    read   Part    ITI 

Page    1,    line    23 

for    aprtment    read    apartment 

Page    2,    line    5 
delete    "f" 

81-58  Page    1,    line    5 

for    31-20Q    read    Rl-207 

81-62  Page    1,    line    7 

for   Donahue,    read   Donohue 

81-63  Page    1,    line    3 

for   Plainning   read    Planning 

Page  3,  line  7 

for  disignated  read  designated 

81-65       Page  1,  line  12 

delete  the  second  the 

Page  2,  line  39 
for  a  read  or 

81-66       Page  1  line  16 

for  Section  7.400  read  Section  7.40? 

Page    6,    line    11 

for    Section    7.400    read   Section    7.402 

81-68  Page    4,    line    33 

for    8-33    read    80-33 


Opinion 
No. 

81-70 


Page  2,  line  5 

for  ever  read  every 

Page    6,    line    17 

for    81-43   read    81-4! 


7469B/ir 


i22i_lNDE;X 
CALIFORNIA  LAWS  AND  OFFICIAL  DOCUMENTS  CITED 

ADMINISTRATIVE  CODE 

Title  2,  Section  544  81-12 

Title  5,  Section  5300  et  seq.  81-38 

Title  23,  Section  494.05  81-4G 

which  overrules  80-45 


81-43 

81-6 

81-41 

81-G 

81-52 

81-43 

81-43 

81-62 

81-45 

81-41 

81-12 

81-43 

81-46 

81-46 

81-29 

CIVIL  CODE 

Section  2261  81-3 

Section  3479  81-55 

Section  34S0  81-55 

COr-JSTITUTION 

Article  IV,  Section  31  81-3 

Article  XI,   Section  3 ( b >  81-17 

See  also    81-4S 

See  also    81-52 

Article  XI,  Section  5  81-20 

Article  XI,  Section  5(b)  81-16 

81-32 
See  also    81-34 
See  also    81-35 
Article  XI,  Section  5(b) (3 >  81-34 

Article  XI,  Section  6  81-20 

Article  XI,  Section  6(b)  81-34 

Article  XI,  Section  10(a)  81-42 

Article  XI,  Section  10(b)  81-21 

Article  XIIIA  81-28 

81-3 
81-29 
Article  XIIIA,  Section  4  81-29 


ATTORNEY 

GENERAL  OPINIONS 

7 

Ops. 

Cal  , 

.  Atty. 

,  Gen. 

,  16 

7 

Dps. 

Cal, 

.  Atty. 

,  Gen  . 

,  75 

7 

Ops. 

Cal. 

.  Atty. 

,  Gen. 

,  31 

9 

Ops. 

Cal. 

.  Atty 

Gen . 

6 

21 

Ops  . 

Cal. 

,  Atty. 

Gen. 

53 

24 

Ops. 

Cal. 

.  Atty. 

Gen. 

48 

26 

Ops. 

Cal. 

.  Atty. 

Gen. 

49 

26 

Ops  . 

Cal. 

.  Atty. 

Gen. 

265 

27 

Dps  . 

Cal. 

.  Atty. 

Gen. 

123 

36 

Ops  . 

Cal, 

,  Atty. 

Gen,. 

193 

49 

Dps  . 

Cal. 

,  Attv. 

Gen  . 

1 

54 

Ops  . 

Cal. 

,  Atty. 

Gen  ■ 

213 

57 

Ops. 

Cal. 

,  Atty. 

Gen. 

490 

60 

Ops. 

Cal. 

,  Atty. 

Gen. 

335 

62 

Ops  . 

Cal. 

,  Atty. 

Gen. 

673 

Article  XVT ,  Section  6  R1-'>4 

Article  XVI,  Section  19  Ri-'Jf) 

EDUCATION  CODE 

Section  15000  et  seq.  R1-'< 

Section  39360  through  39384  Rl-3 

Section  39390  through  39404  R1-3 

Section  39500  through  39503  81-"^ 

Section  39540  through  39545  81-"^ 

Section  39600  n^-^ 

Section  71000  et  seq.  .  81-38 

Section  72000  et  seq.  81-38 

Section  81310  through  81315  81-3 

Section  88137  81-38 

ELECTIONS  CODE 

Section  1340  81-34 

Section  4080  through  4084  81-48 

Section  5010  et  seq.  81-48 

Section  5015  81-4R 

Section  6554  81-^9 

Section  6555  81-35 
Section  6555,  Subdivision  (a)  (7) 

as  Amended  by  Stats.  1980,  c.  958,  Sec.  3  81-35 

FEDERAL  POLITICAL  PRACTICES  COMMISSION 

4  FPPC  Opinions  62  8i-8 

See  also    81-15 

GOVERNMENT  CODE 

Section  3300  et  seq.  81-i^ 

Section  3500  et  seq.  81-1'' 

Section  3505.3  81-1? 

Section  6102  31-50 

Section  6103  81-4? 

Section  6103.7  81-50 

Section  25005  81-t' 

Section  27383  81-43 

Section  34450  et  seq.  81-^^ 

81-48 

Section  34459  81-17 

See  also    81-48 
See  also    81-^? 

Section  34460  81-49 

Section  34462  RI-it 

Section  34463  through  34465  81-70 

Section  35000  et  seq.  81-1? 

Section  37354  81-3 

Section  37355  81-? 

Section  43600  et  seq.  81-3 


R1-(S0 

See    also 

Rl-<^1 

See    also 

81-*;4 

R1-4S 

R1-4S 

81-8? 

81-8 

Sl-'^l 

81  -8 

See    also 

81-lS 

Section  54300  through  54700 


Section  54950  through  54958 
Section  54953.3 
Section  71180 
Section  83114 
Section  87103 


HEALTH    CODE 

Section  41.1   et    seq.  81-19 

PENAL    CODE 

Section  374b. 5  81-10 

Section  1203.1b  Bl-?"^ 

Section  1203.3  SI-?"* 

Section  13100  through  13300  Bl-^'' 

PUBLIC  RESOURCES  CODE 

Section  2100  et  seq.  81-4<; 

Section  21080.5(b)(6)  8T-4«; 

Section  30000  et  seq.  Bl-'^fi 

Section  5003.5  81-<^ 

VEHICLE  CODE 

Section  2400  81-^1 

Section  2412  81-41 

Section  2450  et  seq.  81-41 

Section  2454  81-41 

WATER  CODE 

Section  400  et  seq.  81-4f^ 

Which  overrules    8n-4R 

SAN  FRANCISCO  LAWS  AND  OFFI'^IAL  DOCUMENTS  CT^Fn 

ADMINISTRATIVE  CODE 

Section  2.6-1  81-66 

Section  5.74  81-48 

Section  10.170  through  10.170-3  81-7Q 

Section  12A.1  et  seq.  Sl-^S 

Section  12B.4(c)(5)  81-?'' 

Section  16.11(a)  81-56 

Section  16.98  81-?1 

Section  16.501  et  seq.  Bi-T' 

Section  16.510  Bl-"<? 

Section  23.7  through  23,17  81-^ 

Section  27.3  81-66 


BUILDING  CODE 

Section  102 


^^-o 


CHARTER 

Section  l.lOl 

Section  1.103 
Section  2.202 

Section  2.300 
Section  2.401 


Section  3.500 

Section  3.500  and  3.522 

Section  3.522  and  3.500 

Section  3.538 

Section  3.552 


'^ee  also 


Section 

3, 

.570 

Section 

3. 

,595(c) 

Section 

3. 

,651 

Section 

3. 

,651  (a) 

Section 

3, 

.661(c) 

Section 

6, 

.205 

Section 

6, 

.302 

Section 

6, 

.413 

Section 

7, 

.100  through  7.104 

Section 

7, 

.200  through  7.206 

Section 

7 

.402 

Section  7.402-1 

Section  7  .403  (a) 
Section  7.403(b) 

Section  7.405 
Section  7.500 
Section  7.501 


81-?4 
Rl-44 
fll-70 
81-17 

81-TO 
81-4-7 
81-'^«^ 
81-^5 
Rl-^-7 
81-lP 
81.-1Q 
81-«=;5 
81-50 

81-5q 

8T-5Q 

81-Sn 

81-41 

R1-«^5 

81-« 

81-6  ^ 

81 -U 

81-^^1 

81-40 

81-14 

81-SR 

81-4? 

81-47 

81-''4 

8T-6 

81-''? 

81-9? 

8T-66 

81-^8 

81-66 

81-fi 
81-6=; 
8T-'=;8 
81-^Q 
81-^^4 
81  -54 
81 -?Q 
81-5Q 


Section  8.103  81-44 

Section  8.105  R1-S3 

Section  8.105(c)  81-15 

81—8 

Section  8.200  81-4-? 

Section  8.300  Rl-^R 

Section  8.  300  (a)  8T-44 

Section  8.300-1  81-fiR 

8i-?q 

Section  8.321  qi_4 

Section  8.326  R1--"S 

Section  8.340  '          g][_4 

Section  8.341  gT_4 

Section  8.343  Rl-47 

Section  8.400  and  8.407  m^^ 

Section  8.400(g)  R1-1? 

Section  8.407  qi_4 

Section  8.407  and  8.400  ri _a 

Section  8.420  r{-?0 

81-13 

Section  8.440  81-5fi 

Section  8.452  pi_T 

81-fi-7 

81-5 

Section  8.501  and  8.502  81-30 

Section  8.502  and  8.501  81-30 

Section  8.515  81-3^ 

Section  9.103  81-34 

Section  9.104  Rl-3? 

81-35 

Section  9.108  RT-IR 

81-3^ 

Section  9.111  8l-3fi 

Section  179  Rl-i« 

CITY  ATTORNEY  OPINIONS 

No.    13,    Dated   April    12,    1949  R1-1R 

No.    134,    Dated    March    20,    19<S0  81-lR 

No.    778,    Dated   January    22,    1954  Rl-f53 

No.    877,    Dated    September    20,    1954  81-5? 

No.    4184,    Dated   September    17,    1^48  81-17 

No.    4219,    Dated    December    20,    1948  Rl-1  R 

No.    46-3883  R1_*^ 

No.     48-4088  R1 -e; 

No.    49-67  qi-f; 

No.    50-110  Bi-e\ 

No.    50-144  81-« 

No.    55-920  R1_fi 

No.    61-1527  81-^^ 

No.    63-31  81-?5 

No.    64-30  Rl-6*^ 


No. 

65-44-A 

No. 

67-34A 

No. 

68-43 

No. 

69-21 

No. 

72-83 

No. 

73-112 

No. 

73-141 

No. 

•74-73 

No. 

75-79 

No. 

76-18-A 

No. 

76-32 

No. 

76-40 

No. 

78-4 

No. 

78-83 

No. 

80-33,    1 

No. 

80-57 

No. 

81-2 

No. 

81-5 

No. 

81-7 

No. 

81-13 

No. 

81-19 

Rl-fi6 

81-^5 

81-6 

81-4'^ 

81-1? 

81-24 

Rl-T? 

qi-44 

R1-7T 
Rl-47 
81-6 
8T-1Q 
81-SQ 
?d   May    12,    1980  8T-(;r 

Rl-43 
81-50 
Rl  -TQ 
81-14 

Ri-?n 

R1-5Q 

No.  81-43  Rl-^O 

No.  81-48,  Dated  August  17,  1981  R1-5T 

No.  81-48,  Dated  November  25,  1981  81-'^'7 

CITY  PLANNING  CODE 

Rl-54 

Section  10  Rl-"? 

Section  242  Rl-27 

Section  303  AND  304                                 81-5Q 

Section  304  AND  303                                  81-'^o 

Section  307(a)  81-58 

Section  308  81-59 

Section  308.1  Rl-Q 

Section  312  Ri -o 

CIVIL  SERVICE  COMMISSION  RULES 

Rule  1.03(f)  81-42 

Rule  10.02  Rl-75 

Rule  16  Rl-4 

ELECTRICAL  CODE 

Section  27  Rl-40 

Section  30  81-40 

FIRE  CODE 

Section  1.02  Ri--? 


HEALTH  CODE 

Section  41.2  and  41.2  81-lQ 

HOUSING  CODE 

Section  101  and  103  Hl-'> 

MUNICIPAL  REPORTS,  1867-1868 

pp.  578-583  81-3 

pp.  593-594  81-3 

ORDINANCE 

No.  800  •           81-^ 

No.  822  81-3 

No.  315-67  AS  AMENDED  R1-?Q 

No.  411-74  81-40 

No.  455-79  81-T8 

PART  III,  MUNICIPAL  CODE 

Section  14  81-T4 

Section  26  81-7 

Section  86  81-S-7 

Section  160  81-50 

POLICE  CODE 

Section    33  81-10 

Section    34  81-1 n 

Section    37  8i -i n 

Section    2900    et    seq.  81-5^ 

PUBLIC    WORKS    CODE 

Article    6.1  81-''n 

RESOLUTION 

No.  581,  Series  of  1939  81-18 

SUPERVISORS,  BOARD  OF,  RULES  OF  ORDER 

Rule  1.5  81-1-' 

Rule  2.4  81-1-? 

See    also        81-48 

Rule    2.17  81-=^1 

Rule    5.5  81-48 

See    also        81-1'' 

UNITED  STATES  LAWS  AND  OFFICIAL  DOCUMENTS  CITTrr, 

IMMIGRATION  AND  NATIONALITY  ACT  OF  19  52 
AS  AMENDED  IN  19  6  5 

8  U.S.C.  Section  1101  et  seq.  Rl-"^! 


CTTY    ^TTO^M^Y    OPTNJTOM'^    <;n'^"f'^,'"T'    t\t-)^v 

Municipal  Railwav  lin^s  an<-^  authority 

of  the  Boarri  of  Suoervisor «5 ,  '^hartpr 

Section  3.59S(c)  pi-^l 

A')nRESSES 

4054  -  18th  Street,  Taguar  or^va^p  clu'-i. 

Conditional  use  aooeal  to  ^oani  of 

Supervi?;ors  was  moot  anr?  soecial  usp  annual 

procedures  not  followed  so  matter  to  he^ 

remanded  to  7oninq  Administrator  Pl-*^ 

1436  -  25th  Avenue;  construction  comm'^nc*^'^ 

without  a  buildina  oermi t  and  nrotest  apn^aT 

pending;  discretionary  powers  of  the  ^oar'^  of 

Permit  Aopeals  ^^ --> 

AOMINISTRA'T'T^/E  AF^ATR'^ 

Fees  charged  for  occasional  usp  of  park 

property  or  for  fishing  at  Tiak«  Mp»rced 

are  not  within  the  iurisdiction  of  tho 

Board  of  "^uoervisors  qi_<;c; 

"ire  Department  holidavs  for  uniformf^-^ 

personnel  are  not  determined  bv  the 

Board  of  Supervisors  91-'^"' 

Police  Department  Office  of  (^itizen 

Complaints  and  a  Citizens  Advisorv 

Council  to  the  Police  Commission  mav  not 

be  created  by  the  Board  of  Supf^rvi  sors  on 

their  own  initiative  Charter  Section  ''.-irii  pi-"-' 

Supervisor  mav  aopear  before  '^om-^' ^'^  i  on 

of  Animal  Control  and  '■Tel'^are,  f^harter 

Section  2.401  does  not  aoolv  because  thp 

Commission  has  no  administrative  oowr^r"^  pi-T^ 

Supervisor  mav  appf^ar  before  ^ir" 

Commission  to  discuss  proposed  '^barter 

Amendment  affecting  '^ire  Dpp-irtment  Qi-^ 

Supervisor  may  appear  hoforp-  Redov^i  option ♦- 

Agency,  Charter  Section  2.401  does  ^o^ 

apply  to  a  state  agencv  pi_ii 


81--' 

See    al«50 

91-1  A 

R1--' 

See    also 

Bl-l-1 

Supervisors  cannot  decrease  the  amount 

in  the  proposed  budget  for  holiday  pay 

if  it  interferes  with  the  number  of  oaid 

holidays  to  which  uniformed  personnel  of 

the  Fire  Department  are  entitled  Ri-^7 

Supervisors  are  expressly  divested  of 

administrative  powers.  Charter  Section  2.401         81-4^ 

Supervisors  cannot  designate  which 

uniformed  personnel  of  the  Fire  Department 

shall  or  shall  not  work  on  a  holiday  81-^7 

Implied  powers 

Powers  limited  to  those  conferred, 
expressly  or  impliedly,  by  the  charter 
or  legislation  adopted  pursuant  thereto 

AFFIRMATIVE  ACTION  EMPLOYMENT  PROGRAM 

Community  College  District  is  not  subiect 

to  city  ordinance  No.  455-79  providing 

affirmative  action  employment  programs 

for  city  departments  Rl-'^R 

AGREEMENT 

Facilities  management  agreement  distinguished 

from  a  concession  lease  Bl-'iR 

AIRPORT 

Concession  leases  are  not  subiect  to 

Charter  Section  8.300-1  Ri.-f^R 

Custodial  services  can  be  performed  by 

civil  service  employees  8i-f;8 

Facilities  management  contracts  are 

subject  to  Charter  Section  8.300-1  Ri-'^R 

Garage  operating  agreement  extension  is  not 

subject  to  Charter  Section  8.300-1  reevaluation 

at  each  anniversary  or  extension  Rl-^R 

Garage  operating  agreement  is  a  facilities 

management  agreement  subject  to  Charter 

Section  8.300-1  Rl-i^R 

North  Terminal  janitorial  services  agreement 

extension  is  not  subject  to  Charter  Section 

8.300-1  reevaluation  at  each  anniversarv 

or  extension  Rl-'iR 


Shuttle  bus  service  agreement  is  subiect 

to  Charter  Section  8.300-1  qT-<;-7 

Shuttle  bus  service  should  be  provided  bv 

Civil  Service  employees  subject  to 

Charter  Section  8.300-1  81-^R 

ALIENS 

Employment  a  constitutional  right  for 

those  lawfully  in  the  United  States  who 

have  permission  to  work  from  U.S. 

Immigration  and  Naturalization  Service      *         81-31 

Employment  available  only  to  certain 

specified  classes  of  aliens.   Immigration 

and  Nationality  Act  of  1952  as  amended  in 

1965;  8  U.S.C.  Section  1101  et  seq.  B^-'^r 

Employment  with  the  Citv  and  rountv  81-"<i 

Illegal  aliens  have  no  constitutional 

rights  to  work  in  this  countrv  81-31 

ALIOTO,  ROBERT  F.,  SUPERINTENDENT  OF  SCHOOLS, 
SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRT'^T 

Property,  control  and  management  of 

school  district  property  81-^ 

ANIMAL  CONTROL  AND  WELFARE  COMMISSION 

Charter  Section  2.401  does  not  apply 

because  the  Commission  has  no 

administrative  powers  81- T 9 

APARTMENT  HOUSE  LICENSE  FEE 

Condominium  residential  building  is  subject 

to  the  license  fee  if  the  building  is 

designed  for  or  occupied  as  the  residence  of 

three  or  more  families  living  independently 

of  each  other  and  doing  their  cooking  in  the 

same  building.  Part  TIT,  Municipal  Code  Section  86    81-S7 

Residential  condominium  building  is  subject 

to  the  license  fee  if  the  building  is 

designed  for  or  occupied  as  the  residence  of 

three  or  more  families  living  independently 

of  each  other  and  doing  their  cooking  in  the 

same  building,  Part  IIT,  Municipal  Code  Section  86    81-5'' 

Student  housing  facility  owned  by  the 

University  of  California,  Hastings  College 

of  Law  is  exempt  under  Government  Code 

Section  6103.7  81-50 
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Retroactive  nature  of  the  exneiriitur" 

does  not  invalidatp  «i-i.i 

Supervisors  have  power  to  enact  anv 

appropriation  which  serves  a  discernihie 

public  purpose  Charter  "^lection  l.ini  pi_-)j 

Supervisors  mav  apnropriat^  funds  to 
pay  for  past  services  rendered  without 

an  enforceable  contract  qi-i/i 

ASSS'^SM^.NT  DTSTRirT 

Assessment  charged  aqainst  the  land  iq 

not  a  tax  because  it  is  premised  on  the 

benefit  to  land  c^i-^o 

AUTOMOTILF,  3URGLAR  ALARM-^ 

Police  have  authoritv  to  enter  th^  anto'nnhi  ■>  ^^ 

and  deactivate  the  alarm  in  the  absence  of 

the  owner  of  the  automobile  under  thp  common 

law  concept  of  summarv  abatement  o*^  nuisance'^        9i_c;t; 

BAV.O'"  AR'IUM^'J^^S 

Deadline  for  filinq  is  ^llst  dav  orior 

to  election,  San  Francisco  Admi  nistr  a»- i  v^ 

Code  Section  5.74  and  ^lec^rons  '^odp  qi-iP 

Section  5015  <^«'^  also    qr-5'> 

Initiative  charter  amendment  ballot 

arguments  must  be  filed  with  the  Registrar 

of  Voters  bv  the  81st  dav  prior  to  th*^  ^Tf^c'-ion 

so  as  to  allow  oreoaration  of  election  mat«=»r  i  ^i'' "^ 

and  public  insoection  for  20   davs         '^o'^  a'''^o 

Submission  the  right  of  all  interest-^d 

parties,  San  ^rancisco 

Administrative  Code  Section  ^^.7^  s^o  a"*  so 

'"ime  limit  for  fii.  ing  ballot  arguments 

for  initiative  charter  amendments  is  f i  s«- 

day  prior  to  election,  San  ^rancisro 

Administrative  ^ode  Section  5.74  and  pt-i^ 

Elections  Code  Section  5015  '^<^r>  a'lso    <^i-^'> 

BALLOT  MEASURE 

Subject  matter  beyond  the  legislative 

jurisdiction  of  ^oard  of  Supervisors; 

ballot  measure  mav  be  in  "or-n  of 

declaration  of  policv  or  a  re'^o"' ut ion; 

former  is  preferred  qi-Tc 
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Subject  matter  beyond  the  legislative 
jurisdiction  of  the  Board  of  Supervisors 
may  be  initiated  by  the  Board  or  by 
petition  of  the  voters 

Subject  matter  within  legislative 
jurisdiction  of  Board  of  Supervisors; 
ballot  measure  in  form  of  ordinance 


81-3fi 


81-36 


BAR  ASSOCIATION  OF  SAN  FRANCISCO 

Police  Department  Office  of  Citizen 

Complaints  •         81-47 

BIDDING 

Competitive  bidding,  impracticality  in 

context  of  competitive  bidding  81-66 

Competitive  bidding  not  required  in 

absence  of  specific  regulation  81-66 

BOARDS  AND  COMMISSIONS 

Administrative  hearings  only  are  81-lP 

governed  by  Charter  Section  2.401         See  also    81-S 

Dual  office  holding  prohibition  applies 

only  to  officers  listed  in  Charter 

Section  1.103  and  not  to  employees  81-44 

Meetings  in  City  Hall  during  nights 
and  weekends;  persons  attending  are 
exempt  from  entrance  sign-in  procedures  81-45 

Public  meetings  in  City  Hall  during  nights 

and  weekends;  persons  attending  are 

exempt  from  entrance  sign-in  procedures  81-46 

BOAS,  ROGER,  CHIEF  ADMINISTRATIVE  OFFICER  ADDRESSEE 
City  Hall  entrance  sign-in  procedure 
during  nights  and  weekends  81-4S 

BOND  ISSUE 

Contract  with  voters  does  not  include  ballot 

arguments  or  materials  presented  to  the  81-60 

voters  at  the  time  of  the  election        See  also   81-61 


Proceeds  to  be  expended  only  for  the 
purpose  authorized  by  the  voters  as 
determined  by  the  relevant  statutes, 
ordinances  and  the  ballot  proposition 


See  also 


81-60 
81-61 


BOOKER  T.  WASHINGTON  COMMUNITY  SERVICE  CENTER 
Lease  with  city;  recording  fee  payment 


81-43 
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BOPARAI,  SARWAN,  MANAGER,  RECORDER'S  OFFTCT  ADDRESSEE 
Real  property  transfer  tax,  transactions 
subject  to  real  property  transfer  tax  81-2^ 

Recording  fees  for  deeds  and  leases  in 

which  the  City  and  County  of  San  Francisco 

is  grantor  or  leasor  81-43 

BOREMAN,  GILBERT  H.,  CLERK,  BOARD  OF  SUPERVISORS, 
ADDRESSEE 

Conditional  use  appeal  was  moot  and  should 

have  been  dismissed  and  remanded  to  the 

Zoning  Administrator  81-<> 

Health  Service  System;  Supervisors  may 

become  members,  Charter  Section  8.420  as 

amended  November,  1980  81-1? 

Municipal  Railway  lines,  abandonments  and 

discontinuances;  authority  of  the  Board  of 

Supervisors  under  Charter  Section  3.595(c)  81-51 

Police  Department  Office  of  Citizen 

C<Miplaints  and  a  Citizens  Advisory 

Council  to  the  Police  Commission; 

Board  of  Supervisors  cannot  on  own 

initiative  create  positions  81-47 

Residential  hotel  unit  conversion  and 

demolition  ordinance  Is  not  subject  to 

review  by  the  City  Planning  Commission 

under  Charter  Section  7.501  81-54 

Sewer  Revenue  Bond  dollar  amount  which 
the  Board  of  Supervisors  can  authorize 
under  the  ballot  measure  of  November,  1976  81-64 

Sewer  Revenue  Bond  funds  may  be  spent 

when  federal  and  state  share  is  81-61 

unavailable  or  reduced  See  also   81-60 

BRITT,  HARRY  G. ,  BOARD  OF  SUPERVISORS,  ADDRESSEE 

Special  use  permit  required  for  expansion  of 

existing  business  in  a  special  use  district  81-27 

BUDGET 

Positions  in  any  office,  agency  of  department 

of  the  City  and  County  are  created  by 

appropriation  ordinance  of  the  Board  of 

Supervisors  after  recommendation  of  the 

appointing  officer  Charter  Section  8.200  81-47 
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BURGLAR    ALARMS,    Ary^OMORTLE 

Police    have    authority    to   enter    the   autonohilp 

ariii   deactivate    the    alarm    in    the    aht^f^nc^^   o*" 

the    owner    of    the    auto-nohile    unr^er    the    connion 

law   concent    of    su-nmarv    abatement    of    nui=;ances  qi_qR 

CALIFORNIA    COASTAL    COMMTSSIOm 

Golden    Gate    ^^ark    within    the    l,nno    var<^ 

coastal  zone  area  is  subiect  to 

jurisdiction  of  California  ^oastal  '^ommi  ^=;i  on         Pl-''^ 

CALIFORNIA  ENVIRONMEN-^AL  QNALT'^Y  A^-^ 
Environmental  Inoact  Report 
required  on  anv  discretionarv  oroiect 
a  public  agenc^'  nroposes  to  carrv  out 

or  approve  which  mav  have  a  siqni^'icant  qi-ip; 

effect  on  the  environment  which  ov^rrn''^'^    Qn-.^"; 

CASPER,  ANDREW  C,  ^HIEF,  FIRE  HE^AR'^'MEN'^ ,  ^n^)»ESS^E 
"Emergency"  shortage  of  on-duty  ^ire^ ighte>rs 
(numbering  below  minimum  sta^^^ing  level  as 
determined  bv  the  Chief)  will  oermit  th^  rh{a^ 
to  order  overtime,  Charter  "Section  B.^s^  Pi-1. 

Police  Oepartment  has  author itv  for  manaq^mpnt 
of  scene  of  an  on-highwav  hazardous  substance 
spill  or  disaster  within  the  ^itv  unless  it- 
occurs  on  State  freeways  within  San  ^ranrisco        pi-<'n 

CASTRO  STREET/EUREK\  VAL^iEY  S'dE'^tzvt,  tt^^E  r,yc;mT>j^-^ 
Jaguar  orivate  club,  conditional  use 
apoeal  to  ^oard  of  Suoervisors  was  moot  an-^ 
special  use  anneal  nrocedur'=>s  not  foT  low<^d  Ri -^^ 

CHARTER 

Chapter  headings  and  '^antions  ♦^or 

convenience  onlv  and  mav  not  be  consider^'^ 

with  the  text  pi-'^i 

Communitv  College  District  c^  assi  <"  i^'^ 

employees  are  suh-ject  to  merit  system 

provisions,  salary  rights  and  other 

benefits  of  the  city  charter  althounh 

employees  of  the  District  and  not  the  ^itv  oi_->o 

Merit  system  nrovisions  and  heno^i*-*^  aon^v 

to  classified  oersonnei  o*"  the  "^ommunitv 

College  District  althounh  emnlovees  o*^  th« 

District  and  not  the  -^itv  oi_to 

Municipal  affairs,  '^barter  is  suoreme  «^i-<^ 
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Provisions  construed  to  harmonize  and  to 

promote  sound  and  reasonable  policies  81-3"^ 

Supreme  in  the  field  of  municipal  affairs  81-'^ 

CHARTER  AMENDMENT 

See  also 

INITIATIVE  CHARTER  AMENDMENT 

INITIATIVE  PETITION 

CHARTER  AMENDMENT 

Construed,  if  possible,  to  give  effect  to 

every  word,  clause  and  sentence  so 

that  no  part  will  be  inoperative  or 

superfluous,  void  or  insignificant  81-70 

Initiated  by  a  motion,  adopted  by  the 

majority  of  the  entire  Board  of  Supervisors 

to  submit  the  proposed  charter  amendment  to 

the  voters  81-17 

Initiated  by  a  petition  signed  by  10%  of 

the  qualified  electors  as  computed  upon 

the  total  votes  case  in  the  City  and 

County  of  San  Francisco  for  all  candidates 

for  Governor  at  the  last  general  election 

at  which  a  Governor  was  elected  81-17 

Power  to  determine  the  text  of  a  proposed 

charter  amendment  and  whether  it  should 

be  submitted  to  the  voters  rests  with  the 

Board  of  Supervisors  81-*^ 

Procedures  for  charter  amendment 

are  a  matter  of  statewide  concern  and 

to  the  extent  that  charter  provisions  81-17 

conflict,  they  are  invalid  See  also   81-48 

Process  is  a  matter  of  statewide  81-48 

concern  See  also   81-17 

CHARTER  CITIES 

Election  for  municipal  offices  and  issues  are 

under  the  complete  control  of  charter  cities, 

California  Constitution,  Article  XI,  81-3' 

Section  5,  Subdivision  (b) ,  Paragraoh     See  also   81-34 

(3)  and  Section  6,  Subdivision  (b)        See  also   81-3'5 
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Power  over  municipal  affairs  is  permitted 

except  as  clearly  and  explicitly 

curtailed  by  the  charter  81-24 

CITY  HALL 

Entrance  sign-in  procedures  during 

nights  and  weekends  81-4S 

Entrance  sign-in  procedures  during 

nights  and  weekends  do  not  apply  to 

persons  desiring  to  attend  public  meetings 

of  public  boards  and  commissions  81-4S 

Entrance  sign-in  procedures  for  City 
employees  during  nights  and  weekends 
do  not  violate  Government  Code  Section  54953.3       81-45 

Hours.   Sign-in  procedures  during 

nights  or  weekends  do  not  apply  to 

persons  desiring  to  attend  public  meetings 

of  public  boards  and  commissions  81-45 

Sign-in  procedures  during 

nights  and  weekends  81-45 

"CITY  MEASURE" 

Defined  Elections  Code  Section  5010  81-48 

CITY  PLANNING  COMMISSION 

Administrative  powers  Charter  Section 

3.500  and  3.522  81-50 

Appeals  to  Board  of  Supervisors  subject 

to  due  process  requirements  81-50 

Conditional  use  appeal  may  not  be 

considered  as  special  use  appeal  but 

should  be  remanded  to  the  Zoning  Administrator       81-o 

Conditional  use  appeal  to  Board  of 
Supervisors  is  moot  because  of  re- 
classification of  property  and  should  be 
remanded  to  Zoning  Administrator  for 
determination  as  a  special  use  application  81-o 

Decisions  appealable  to  the  Board  of 

Supervisors  are  subject  to  due  process 

requirements  81-50 
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Discretionary  review;  distinction  between 
an  appeal  from  a  denial  of  a  permit  and  a 
protest  appeal  contesting  the  issuance  of 
a  permit  81-7 

Due  process  requirement  of  an  impartial 

tribunal  applies  to  appeals  to 

Board  of  Supervisors  Sl-Sg 

Hearings  on  amendments  to  land  use  regulations, 

whether  codified  or  uncodified,  are 

quasi-legislative  and  final  authority  rests 

with  the  Board  of  Supervisors  Sl-S*' 

Jaguar  private  club.   Conditional  use 

appeal  to  the  Board  of  Supervisors  was 

moot  and  special  use  appeal  procedures 

not  followed  so  the  matter  to  be  remanded 

to  the  Zoning  Administrator  81-Q 

Lacks  power  to  review  ordinances  other 

than  zoning  ordinances  implementing  the 

city  master  plan  fll-*^4 

Lacks  power  to  review  Residential  Hotel 

Unit  Conversion  and  Demolition  Ordinance 

under  Charter  Section  7.501  81-54 

Landmark  status  designation  is  a  quasi- 
legislative  act  and  Board  of  Supervisors 
has  final  authority  to  designate  landmark 
status  by  ordinance  City  Planning  Code 
Section  1004.4  and  1004.5  Sl-S*? 

Open  Space  Acquisition  and  Park  Renovation 

Fund  revenue  use  subject  to  final  approval 

of  City  Planning  Commission 

Charter  Section  6.413  81-6 

Power  of  final  approval  for  use  of 

revenues  in  Open  Space  Acquisition  and 

Park  Renovation  Fund  Charter  Section  6.413  81-6 

Power  to  act  in  a  quasi-judicial  capacity 

Charter  Section  7.501  and  City  Planning 

Code  Section  303  and  304  81-5'^ 

Power  to  act  in  a  quasi-judicial  capacity 

Charter  Section  7.500  and  7.501  81-5<» 

Power  to  act  in  an  administrative 

capacity  Charter  Section  3.500  and  3.522  81-5<) 
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Power  to  adopt  a  master  plan  which 

includes  a  land  use  plan  showing  the 

general  location  of  the  various  use 

districts  Charter  Section  7.501  81-54 

Power  to  review  only  proposed  land  use 

ordinances  and  amendments  which  implement 

the  master  plan  81-54 

Public  hearing  which  is  quasi-judicial  in 

nature;  testimony  by  a  Supervisor  will 

disqualify  that  Supervisor  from  hearing  the 

matter  on  appeal  to  the  Board  of  Supervisors         81-5P 

Public  hearing  which  is  quasi-legislative  in 

nature  may  include  testimony  by  a  Supervisor 

and  that  Supervisor  may  later  vote  on  the 

adoption  of  such  legislation  Sl-*^*) 

Quasi-judicial  powers  Charter  Section  7.501 

and   City   Planning   Code   Section    303   and    304  81-5<> 

Quasi-legislative  powers  Charter 

Section  7.500  and  7.501  81-5^ 

Special  use  permit  applications  and 

appeals  thereof  require  prior  notice  to 

tenants  and  property  owners  City  Planning 

Code   Section   303   and    312  81-<? 

Supervisor  may  testify  at  public  hearing 

which  is  quasi-judicial  in  nature  but  will 

be  disqualified  from  hearing  the  matter  on 

appeal  before  the  Board  of  Supervisors  81-59 

Supervisor  may  testify  at  public  hearing 
which  is  quasi-legislative  in  nature  and 
later  vote  on  adoption  of  such  legislation  9l-5«i 

CITY  PLANNING  DEPARTMENT,  ENVIRONMENTAL  REVIEW  OFFICE 
Environmental  impact  report  is  required 
for  the  proposed  weather  resources 

management  project  in  the  8T-4f 

Lake  Lloyd  watershed  which  overrules    80-45 

CIVIL  SERVICE  CLASSIFICATION 

1823  SENIOR  ADMINISTRATIVE  ANALYST 

Discrimination  finding  and  the  remedy 

granted  by  the  Civil  Service  Commission  81-42 
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CIVIL  Sonvy^K  ^L^=;'^TFI^^'^T'^M 

1340    JU">^IOR    A^MTNIS'T'R^'^T^.^^    A'^'^Tq-" V7'^ 

Discrimination    fint^inq    anri    fh<^    r»"i°'^v 

granted    bv    the   ""ivil     "^orvirp    ^mini  fusion  pi_i7 

CIVIL    SERVICE   ^LASF;IFTC^'T'TO^^ 
134  2    MANAGEMENT    ASSTc;'^^M'T' 

CoTibined   eliqible    list    for   nro-rot  ional    ani^ 

entrance   "^harter    Section    R.'^'^fi    as   amen'^e''    aonl  i  pq  ri_o^ 

CIVIL    SERVICE    '"LA^nST^T^A'^IOM 

1844    SEMIOR    MANAGEMENT    BiSSTq'^aiMT 

CoTibine'^    eliqible    list    for    oro-notionaT    an'^ 

entrance  'i^harter  Section  f^.3?*^  as  anr^n'^p'r'  ?(no'' i  or:     pi_ic; 

Discrimination  finr^inq  an'^  th<^    i-f"'np"^v 

granted  bv  the  "^ivil  Service  'Commission  oi./io 

CIVIL  SERVICE  '"OMM'^SS'^OM 

Discrimination  comolaint  an^l  ext«»nt  o*" 

the  reme'iv  that  may  ho  grant^H  bv  th^ 

Civil  Service  "Commission  9i_/?'> 

Discrimination  complaint  rem^'^v  is  broa'^ 

but  the  "Commission  lacks  pow^r  to  o^orri'^-^ 

charter  po'vers  grant^'^  to  officers,  emolovonc; 

and  rleoartments  in  matters  uni^^r  their  au*-bori*-v 

and  nur  isdiction  Charter  Section  "^.(^(^Tir)  qi-to 

Duty  to  establish  one  eliqible  list  whi-^h 

includes  all  successful  promotive  an'^ 

entrance  candidates  in  or^er  o*"  thpir 

relative  performance  "barter  Section  ^."^"^^  pi-o'^ 

Power  to  classify  and  reclassifv  all 

civil  service  oositions  in  accordance 

with  the  duties  and  resnonsibili ti^-^!  o^ 

the  position  "barter  "^(-"^tion  ''.'^<1  (  =  )  Pi-i'' 

Po./er  to  extend  orobationarv  npriod 

for  executive  and  manaqemont  clas<^i  ♦'ira'- i  nn^^ 

"barter  Section  R.3J0  o"" -'i 


Pov;er  to  order  retroactive  aooointm'^nt 
to  a  position  and  be  oaid  back  salar" 
as  remedv  for  emnlovment  dicker  imi  na*- i  ^n 
after  hearing  ^ivil  Sorvic*  ''ule  i.T'C*') 
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Power  to  order  temporary  position 

classified  and  filled  by  incumbent 

employee  with  back  salary  for  period 

during  which  work  was  performed  Rl-42 

Power  to  remedy  employment  discrimination 

after  finding  under  Charter  Section  3.661(c) 

and  Civil  Service  Rule  1.03(f)  81-42 

CIVIL  SERVICE  EXAMINATION 

Amendment  to  Charter  Section  8.326  requiring 

a  combined  eligible  list  for  promotional  and 

entrance  participants  applies  to  examinations 

announced  prior  to  the  amendment  81-25 

Applicants  have  no  vested  right  to  have 

law  remain  unchanged  during  the  entire 

examination  period  81-2S 

Period  of  examination  extends  from  announcement 

through  adoption  of  eligible  list  R1-2S 

CIVIL  SERVICE  EXAMINATION  ENTRANCE 

Eligible  list  to  be  combined  with  list 

from  promotional  examination  Charter 

Section  8.326  applies  to  examinations 

announced  prior  to  the  amendment  81-2S 

Preference  points  may  not  be  given  to 

San  Francisco  residents  81-21 

CIVIL  SERVICE  EXAMINATION  PROMOTIONAL 

Eligible  list  to  be  combined  with  list 

from  entrance  examination  Charter  Section 

8.326  applies  to  examinations  announced 

prior  to  the  amendment  81-25 

Preference  points  may  not  be  given  to 

San  Francisco  residents  81-21 

CIVIL  SERVICE  LISTS 

Combined  eligible  list  for  promotional 

and  entrance  participants  applies  to 

ex5uninations  announced  prior  to  amendment 

Charter  Section  8.326  81-25 

CIVIL  SERVICE  RULES 

Rule  1.03(f)  discrimination  complaints  81-42 

CIVIL  SERVICE  RULE 

Rule  30  Vacation  eligibility  rule  (1967) 

interpreting  Charter  provisions  81-56 
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CLFAN    W\TER    PROGRAM    v7UN^,,     l^BO 

See   also 

WASTEWATER  MASTER  PLAN  191(^    -    JUN"^ ,  l^RO 

CLEAN  WATER  PROGRAM 

Sewer  Revenue  3onr1r,  in  a^iount  of  oi_^0 

$240  million  authorized  at  election  ^P'<^^    a""  <~,o    Ri-^i 

November  2,  1075  <^ep»  a'''^o    Pi-^/i 

CLEAM  WATER  PROGRAM  CROSSTO'^  -mNNET, 

Park  property  to  be  used  for  <^urface 

and  subsur'"ace  installations  9i -^ 

CLOUD  SEEDING 

See  also 

WEATHER    RESOUR'^ES    MANAGEMENT'  P1_/'<; 

"CLOUD  WA'^ER  CONVERSION" 

Defined  Water  Code  Section  407(a)  ti-'-c 

COASTAL  ACT  OF  1^7  6 

See 
PUBLIC  RESOURCES  '"ODE  SEC^inv]  30000  E'^  '^EO. 

C0--1MI3SI0NS  AND  BOARDS 

Meetings  in  '^ity  Hall  durinn 

nights  and  weekends;  oersons  attending  ar'^ 

exempt  from  entrance  siqn-in  orocedur^s  qi_''q 

COMMUNITY  COLLEGE  DIS'^RI':^'T' 

Affirmative  Action  and  Equal  'p''nnlo''ment 
Opportunity  Programs  adooted  "California 
Administrative  ""ode ,  '^itle  S,  ^section  SlOOn  et  soq.   oi-^q 

Affirmative  action  equal  emolovment  nr'^aram 

adopted  pursuant  to  '^itlp  ^,  '"all'^ornia 

Administrative  Code,  Section  ^1000  et  sea.  pi-to 

Affirmative  action  ordinance  of  th*^ 

City  (Ordinance  455-79)  does  not  aoolv 

to  the  Community  '^olTeg*^  district  pi-tq 

Charter  provisions  for  merit  svstem, 

salary  rights  and  other  benefits 

apply  to  classified  personnel  of  the 

Community  College  District  pi-'>p 
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Classified  employees  are  employees  of 

the  District  and  not  of  the  City 

but  the  City  Charter  merit  system 

provisions  and  benefits  apply  81-38 

Classified  employees  subject  to  merit 

system  provisions  and  benefits  provided 

in  the  Charter  Education  Code  Section  88137  81-38 

COMMUNITY  MENTAL  HEALTH  SERVICES 

Infant  care  services  payment  to  be 

made  to  the  University  of  California 

for  past  services  rendered  without 

an  enforceable  contract  81-24 

CONCESSION  LEASE 

Airport  concession  leases  are  governed  by  Charter 

Section  7.405  and  in  some  instances  Section 

7.402-1  but  not  Charter  Section  8.300-1  81-68 

Facilities  management  agreement  distinguished        81-68 

CONDITIONAL  USE 

Jaguar  private  club.   Conditional  use  appeal 

to  the  Board  of  Supervisors  was  moot  because  of 

reclassification  of  the  property  and  special 

use  provisions  were  not  followed  so  the  appeal 

should  be  remanded  to  the  Zoning  Administrator       81-P 

CONDOMINIUM 

Apartment  House  License  Fee  applies  if  it  is 

designed  for  or  occupied  as  residence  of  3 

or  more  families  living  independently  of  each 

other  and  doing  their  cooking  in  the  same  building 

Part  III  Municipal  Code  Section  86  81-'57 

CONDOMINIUM  CONVERSION  ORDINANCE 

City  Planning  Committee  lacks  the  power 

to  review  under  Charter  Sectio  7.501  81-54 

Conflict  of  interest  for  Supervisors  who 

own  7  and  8  rental  units  respectively  81-15 

CONFLICT  OF  INTEREST 

Condominium  conversion  ordinance. 

Supervisors  owning  7  or  8  rental  units 

respectively  disqualified  from  deliberations 

or  voting  on  proposed  ordinance  81-15 

Dependent  on  the  nature  and  score  of 

the  duties  and  responsibilities  of  the 

person's  position  and  the  board  or 

commission,  respectively  81-44 
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Ferraro  Opinion.   Rental  units  owned 
by  councilman,  if  3  or  less,  do  not 
prohibit  vote  on  Rent  Control  Ordinance 
4  FPPC  Opinions  62 

Prohibited  financial  interest  in 
a  decision 


Rl-S 

See  also 

81-lS 

81-lS 

See  also 

Rl-8 

Property  holdings  sufficient  to 
constitute  a  financial  interest 
within  meaning  of  Government 
Code  Section  87100 


See   also 


81 -B 
81-lS 


Real  property  holdings  sufficient  to 
constitute  a  financial  interest 
within  meaning  of  Government 
Code  Section  87100 


See  also 


81-8 
Rl-l'i 


Rent  control  supervisor  owning  1/4  interest 
in  two  rental  units  may  participate  in  or 
vote  on  legislation  affecting  stabilization 
or  control  of  rents 

Supervisor  may  vote  on  a  resolution  accepting 
a  gift  to  the  city  from  the  Chairman  of  the 
Board  of  a  corporation  previously  represented 
by  the  Supervisor  in  litigation 

Supervisor  owning  1/4  interest  in  two 
rental  units  may  participate  in  or  vote 
on  legislation  affecting  stabilization 
or  control  of  rents 


Rl-8 


8 1-  S  3 


81-8 


CONNORS,  RAYMOND  G.,  SECRETARY,  FIRE  COMMISSION 

ADDRESSEE 

Finance  Committee  of  the  Board  of  Supervisors 
cannot  determine  holidays  for  uniformed 
personnel  of  the  Fire  Department 

"CONTINUOUS  SERVICE" 

Defined  Charter  Section  8.440 


81-f;7 


81-S« 


CONTRACT 

Absence  of  enforceable  contract  does  not 
invalidate  Supervisors'  appropriation  to 
pay  for  past  services 

"Agreement"  between  U.C.  Medical  School  and 
the  Director  of  Public  Health  to  provide 
infant  care  services  and  be  paid  therefor 


81-?4 


81-74 
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Bidders  compliance  with  City's  non- 
discrimination requirements.   Regulatory  fee 
upon  bidders  to  cover  expenses  of  Human  Rights 
Commission  in  monitoring  those  bidders 

Nondiscrimination  requirement  monitoring 
by  Human  Rights  Commission.   Expenses 
incurred  to  be  met  by  regulatory  fee  upon 
bidders 


R1-7R 


81-28 


Prevailing  wage  required  only  for  contract  for 
public  work  or  improvement  Charter  Section  7.204 


81-22 


Public  work  or  improvement  require 
prevailing  wage  Charter  Section  7.204 


81-22 


Supervisors'  power  to  appropriate  funds 
extends  beyond  payment  of  contractual 
obligations  of  the  city 


81-24 


CONTRACT,  PERSONAL  SERVICES  CONTRACT 

Determination  under  Charter  Section 
8.300-1  should  be  predicated  solely  upon 
personnel  costs 


81-^8 


Extension  of  contract  which  at  its 
inception  is  subject  to  Charter  Section 
8.300-1  can  be  made  without  a  repeat  of 
the  evaluation  on  each  anniversary 

Franciscan  Treatment  Room  compensation 
division;  Retirement  Board  may  contract 
with  private  company  if  Charter  Section 
8.300-1  complied  with 

Retirement  Board  may  contract  with  a 
private  company  to  adjust  workers 
compensation  claims  involving  city 
employees  Charter  Section  8.300-1 


81-^8 


81-3<» 


81-3<' 


CONTROLLER 

Comparative  cost  determination  of  Charter 
Section  8.300-1  should  be  predicated  solely 
upon  personnel  costs 

Duty  to  certify  as  lawful  payment  to  agency 
which  performed  prior  service  in  absence 
of  enforceable  contract  where  funds  were 
appropriated  for  that  purpose 


81-68 


81-24 
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Power  to  issue  guidelines  for  determination 

of  comparative  personnel  costs  under 

Charter  Section  8.300-1  Rl-fi<? 

CRIMINAL  HISTORY  INFORMATION 

Police  arrest  reports  are  available  to 

specific  categories  of  persons  and  agencies 

upon  a  showing  of  compelling  need  Penal 

Code  Section  13300  81-37 

"CRIMINAL  HISTORY  INFORMATION,  LOCAL  SUMMARY" 

Defined  Penal  Code  Section  13300  *         81-37 

CROSSTOWN  TUNNEL,  CLEAN  WATER  PROGR.AM 

Park  property  to  be  used  for  surface 

and  subsurface  sewer  project  81-^ 

DAVIES  SYMPHONY  HALL 

See  also 

PERFORMING  ARTS  CENTER 

WAR  MEMORIAL 

DAVIES  SYMPHONY  HALL 

Restaurant  lease  if  in  excess  of  10  vears 
or  one  million  dollars  in  revenue  subiect 
to  approval  of  Board  of  Supervisors  8l-<;6 

Space  proposed  for  restaurant  is  not 

"surplus  property"  subject  to  jurisdiction 

of  Director  of  Property  f^\-^^ 

DECLARATION  OF  CANDIDACY 

See 
ELECTION  DECLARATION  OF  CANDIDACY 
DECLAR.ATION  OF  INTENTION 

See 

ELECTION  DECLARATION  OF  INTENTION 

DECLARATION  OF  POLICY 

Ballot  measure  by  petition  of  registerer'  voters 

equal  in  number  to  5%  of  entire  vote  cast 

for  Mayor  at  the  last  preceding  general 

election  Charter  Section  9.111  8]-3<; 
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qi-1P 

*^ee 

also 

ftl-?«^ 
Rl-lP 

^ee 

also 

91-?^ 

^ee 

also 

>?1-1« 
Bl-?'^ 

Ballot  measure  on  matter  bevond  the 

legislative  jurisdiction  of  the  Board 

of  Supervisors  may  be  in  the  form  of  a 

declaration  of  policy  or  a  resolution; 

the  former  is  preferred  f^^-^f< 

Implementation  by  resolution  of  the 

Board  of  Supervisors  when  subject 

matter  is  beyond  legislative  ^'l-l? 

jurisdiction  of  the  Board  "^ee  also    Bl-IR 

Jurisdiction  of  Board  of  Supervisors 
to  adopt  by  resolution  a  declaration 
of  policy  on  matters  not  within 
its  jurisdiction 

Resolution  of  Board  of  Supervisors 
may  adopt  declarations  of  policy  on 
matters  not  within  its  jurisdiction 

Resolution  of  the  Board  of  Supervisors 
when  subject  is  beyond  the  legislative 
jurisdiction  of  the  Board 

Supervisors  may  adopt  by  resolution 

a  declaration  of  policy  on  matters 

not  with  the  jurisdiction  of  the  R1-T9 

Board  of  Supervisors  See  also   Rl-'^^ 

DEDICATION 

Park  property  is  to  be  used  for  nonnark 

purposes.   Distinction  between  oublic 

and  private  dedication  9i-«. 

Public  properties  converted  to  new 

public  uses  91-3 

School  property  publicly  dedicated  and 

proposed  non-school  use  Pl-*^ 

DEED 

Recorded  without  fee  if  city  is  grantor 

and  has  duty  to  record  the  document  or 

would  derive  substantial  benefit  from 

recordation  of  the  document  Rl-^"^ 

DEFINITION 

"City  measure"  Elections  Code  Section  snin  R1-4R 

"Cloud  water  conversion"  Water  Code 

Section  402(a)  Rl-4f; 
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"Continuous  service"  Charter  Section  8.440  81-Sf 

"Criminal  History  Information,  Local 

Summary"  Penal  Code  Section  13300  Rl-37 

"Development"  Public  Resources 

Code  Section  30106  81-?6 

"Emergency"  Charter  Section  8.452  81-1 

"Financial  interest"  Government  Code 

Section  87103  81-8 

"Lead  agency"  within  meaning  of  California 
Environmental  Quality  Act  Public  Resources 
Code  Section  21067  81-4f 

"License"  Real  Estate  subject  to  actions 

of  another  who  has  no  estate  therein  81-? 

"Littering"  Penal  Code  Section  374  Rl-i o 

"Local  summary  criminal  history  information" 

Penal  Code  Section  13300  81-37 

"Maintenance"  81-26 

"Meet  and  confer"  Government  Code 

Section  3505  81-1? 

"Nuisance"  Civil  Code  Section  3479  81-55 

"Officers"  of  the  City  and  County 

Charter  Section  1.103  81-44 

"Permit"  as  a  right  granted  by  the  city  to 
a  third  party  for  the  use  of  park  propertv 
Charter  Section  42,  now  Section  7.403(b)  Rl-^i 

"Person"  Water  Code  Section  402(f)  81-4fi 

"Public  nuisance"  Civil  Code  Section  3480  81-55 

"Realty"  Real  Property  Transfer 

Tax  Ordinance  81-2<> 

"Record"  Penal  Code  Section  13301  81-37 

"Repair"  81-26 
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"Responsible  agency"  within  meaning  of 

California  Environmental  Quality  Act 

Public  Resources  Code  Section  21069  81-4*^ 

"Scope  of  representation"  Government 

Code  Section  3504  81-12 

"Weather  resources  management" 

Water  Code  Section  402  (i)  Rl-46 

"Weather  resources  management  project" 

Water  Code  Section  402  (j)  fil-Af, 

"Zoning"  R1-S4 

DEPARTMENT  OF  WATER  RESOURCES  (CALIFORNIA) 
License  application  for  weather 
resources  management  operations 
Title  23  California  Administrative 

Code  Section  494.05  and  Water  Bl-4<^ 

Code  Chapter  4  which  overrules   80-45 

Weather  resources  management 

operations  license  application 

Title  23  California  Administrative 

Code  Section  494.05  and  Water  81-46 

Code  Chapter  4  which  overrules    80-45 

"DEVELOPMENT" 

Defined  Public  Resources  Code 

Section  30106  81-2fi 

DIRECTOR  OF  PROPERTY 

Power  to  lease  surplus  municipal 

property  through  competitive  bidding 

procedures  to  the  highest  responsible 

bidder  Charter  Section  7.402  81-66 

DISCONTINUANCES 

Municipal  Railway  lines;  authority  of  the 

Board  of  Supervisors  Charter  Section  3.595(c)        81-51 

DISCRETIONARY  REVIEW 

City  Planning  Commission;  distinction 

between  an  appeal  from  a  denial  of  a 

permit  and  a  protest  appeal  contesting 

the  issuance  of  a  permit  81-7 

DONOHUE,  DANIEL  F.,  CLERK,  MUNICIPAL  COURT,  ADDRFSSFF 
Election  date  for  appointee  to  newlv 
created  municipal  judgeship  81-62 
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DUAL  OFFICE  HOLDING 

Automatic  removal  from  first  office 

is  not  avoided  by  the  waiver  of  salary 

or  other  considerations  of  the  second 

office  if  they  are  fixed  by  law  Rl-44 

Prohibition  applies  not  to  employees 

of  the  city  but  to  officers  listed 

in  Charter  Section  1.103  81-44 

Prohibition  applies  to  officers 
listed  in  Charter  Section  1.103 
and  not  to  employees  of  the  city  81-44 

Salaried  officers  prohibited  from 

simultaneously  holding  any  other  salaried 

governmental  office  Charter  Section  8.103  Rl-44 

Waiver  of  salary  or  other  considerations 

of  the  second  office,  if  fixed  by  law, 

does  not  avoid  automatic  removal  from 

first  office  under  Charter  Section 

8.103  and  8.300(a)  81-44 

DUE  PROCESS 

Adjudicatory  hearings  of  the  City 

Planning  Commission  Sl-S"? 

EDUCATION,  BOARD  OF 

Health  Service  System.   Members  of 

Board  of  Education  may  join  Charter 

Section  8.420  as  amended  81-30 

Members  may  join  Health  Service  System 

Charter  Section  8.420  as  amended  81-30 

Members  of  the  Board  of  Education  are 

Public  Officers  and  are  agent  of  the  state 

for  operation  of  the  school  system  81-3 

Power  to  manage  and  control  school  property 

subject  to  fiduciary  standards  of  trustees 

and  limitations  in  Education  Code  81-3 

Power  to  sell  and  lease  surplus  school 

property  subject  to  fiduciary  stan^lards  of" 

trustees  and  limitations  in  Education  Code  81-3 

Property.   Board  bound  to  fiduciary 

standards  of  trustees  in  exercising  powers 

of  management  and  control  of  school  properties       81-3 
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Pronr>rtv.  Primarv  concern  of  T^ogrrl  of 
E(5ucation  reqarciinq  school  Drooertv  1=; 
its  preservation  as  present  and  futur'^ 
operatinq  facilities  for  the  school  svstp>T  Pi-'' 

EFFECTIVE  DATE 

Operative  date  specified  in  the  t^xt  of  a 

proposed  charter  amendment  is  imoossihlf^  to 

effect  so  the  charter  amendment  becom'^s 

operative    at    the    same    time    that    i^    takes    offoni-  oi_/in 

ELECT I OM 

Ballot  measure  on  matter  hevond  thn 

legislative  iurisdiction  of  the  ^oard  of 

Supervisors;  form  and  procedure 

Charter  "Section  <1.10^  and  n.m  qi-?'; 

Charter  amendments;  method  and  qi-i-' 

procedure  c;«e  a^so    qi-io 

"ee  a""  so    qi  _<;') 

Charter  Cities  have  complete  control 

over  their  municipal  elections  qi-^o 

California  Constitution  Article  y"  '^eo  rt  so    qi-t-i 

Sections  5(b)(7)  and  ^(b)  Po«  ai^o    pi-tr 

Federal  and  state  elections  are  to  bo 

conducted  by  balloting  at  precinct  polHnn 

places  and  not  by  mail  except  for 

absentee  ballots  qi-->'» 

In-lieu-f  i  linq-f  ee  petition  qovf^rned  Hv 

state  lav;  while  sponsors'  certificatf^ 

governed  by  charter  qi_")t; 

Mail  ballot  election  for  municip;^'' 
elections  if  charter  amendment  and 
ordinances  adopted  to  so  provi-^f^  qi_"5i 

Mail  ballot  election  provisions  of 

California  Elections  Code  '^haPt«^r  5 

under  such  restricted  circumstances  as 

to  be  virtually  useless  to  i^itv 

and  County  of  San  Francisco  qi-''/i 

Municipal  Court  Tudge,  newlv  aooointp'^, 

must  stand  for  election  at  the  next 

election  ♦'ailing  beyond  the  ten  month 

grace  period  v/hen  both  primarv  and  qpn'^ra'' 

elections  are  scheduled  qi-';'> 
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Municipal  election  not  subject  to 

California  Elections  Code  Section 

6555(a)(7)  as  amended  by 

Stats.  1980,  c.  958,  Section  3  Rl-lS 

Nomination  process  Rl-12 

Signature  on  both  in-lieu-f iling-fee 

petition  and  nominating  papers  is 

valid  and  may  be  counted  toward  both  81-'?5 

Sponsors'  certificate  governed  by  charter 

while  in-lieu-f iling-fee  petitions  governed 

by  state  general  laws  81-'?5 

State  and  federal  elections  to  be  conducted 
by  balloting  at  precinct  polling  places  and 
not  by  mail  except  for  absentee  ballots  Rl-'?4 

ELECTION  DECLARATION  OF  CANDIDACY 

Declaration  of  candidacy  (Charter 

Section  9.104)  distinguished  from 

Declaration  of  intention  (S.F. 

Administrative  Code  Section  16.510)  81-32 

Filing  fee  or  in-lieu  petition  required 

Charter  Section  9.104  81-3"' 

ELECTION  DECLARATION  OF  INTENTION 

Declaration  of  intention  (S.F. 

Administrative  Code  Section  16.510) 

distinguished  from  declaration  of 

candidacy  (Charter  Section  9.104)  Rl-l"? 

Declaration  of  intention  a  means  of 

controlling  campaign  contributions 

in  municipal  elections  81-3? 

Declaration  of  intention  to  become  a 

candidate  for  a  specific  city  and 

county  office  marks  point  at  which 

campaign  contributions  commence  81-3"' 

Filing  fee  or  in-lieu  petition  not 

required  81-3'' 

ELECTION  MATERIALS 

Examination  period  of  20  days  is 

mandatory  and  not  directory 

Elections  Code  Section  5015  81-48 
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ELECTION  SPECIAL 

Initiative  charter  amendment  Rl-S? 

"EMERGENCY" 

Defined  Charter  Section  8.452  Rl-1 

EMPLOYEE 

Meet  and  confer  activities  of  employee 

representatives  of  recognized  employee 

organizations;  to  be  given  reasonable 

time  off  but  limited  to  formal  meet  and 

confer  situations  as  defined  in 

Government  Code  Section  3500  et  seq.  81-1'' 

EMPLOYEE,  ALIEN 

Aliens  without  permission  to  work  from 

the  United  States  Immigration  and 

Naturalization  Service  may  be  precluded 

from  employment  with  the  City  and  County  81-31 

EMPLOYEE,  APPLICANT 

Application  form  is  to  be  revised  to  include 

an  inquiry  if  the  applicant  is  a  citizen  or 

has  authorization  to  work  from  the  United 

States  Immigration  and  Naturalization  Service        81-31 

Citizenship  status  inquiries  are  not 

prohibited  by  federal  or  state  law  81-31 

Employment  dependent  upon  a  showing  of  proof 

of  citizenship  or  permission  to  work  from  the 

U.S.  Immigration  and  Naturalization  Service  81-31 

Permissible  questions  for  applicant  for 

employment  with  the  City  and  County  81-31 

Proof  of  right  to  work  may  be  shown  at 

the  time  of  appointment  if  it  is  not 

available  at  the  time  of  application  81-31 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE 

Discrimination  complaint  hearing  procedure 

Civil  Service  rule  1.03(f)  81-4? 

Discrimination  finding  and  the  extent  of  the 
remedy  that  may  be  granted  by  the  Civil  Service 
Commission  Civil  Service  Rule  1.03(f)  81-42 

Dissimilar  treatment  for  different  incumbents  in 
the  same  classification  is  legal  if  there  is  a 
non-arbitrary  basis  for  the  treatment  81-4 
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Dual  office  holding  prohibition  applies  only  to 

officers  listed  in  Charter  Sectin  1.101  and 

not  to  employees  of  the  City  81-44 

Holidays  established  in  the  Salary 

Standardization  Ordinance  may  not  be  deleted 

by  the  Board  of  Supervisors  Rl-fi7 

Procedure  for  the  creation  of  new  positions 

in  the  civil  service;  analysis  of  the  budqet 

procedures  R1-47 

Residence  requirement  proscribed  California 

Constitution,  Article  XT,  Section  10(b)  81-?1 

Retroactive  salary  payment  is  not  "extra 

compensation"  when  the  employee  was  actually 

performing  the  work  during  that  period  81-4? 

Vacation  calculation  is  not  affected  by  a  five 

month  break  in  service  81-Sfi 

Vacation  eligibility  is  not  affected  by  a  five 

month  break  in  service  Rl-Sfi 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  APPLICANT 

Permissible  questions  for  an  apolicant  for  oublic 
employment  81-31 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  CLASSIFI'^n 

Community  College  District  classified  employees 
are  employees  of  the  District  and  not  emplovees 
of  the  City  81-38 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  PERMANENT 

Demotion  of  permanent  employee  involuntarily  is 

not  possible  Charter  Sections  8.340  and  8.341       81-4 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  PROBATION 

Period  of  probation  may  be  extended  bv  Civil 

Service  Commission  Charter  Section  8.340  81-4 
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EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  SENIOR  MANAGEMENT' 
SERVICE 

Examination  credits  may  be  given  for  superior 

performance  if  there  is  no  sex  or  race  bias  in 

the  evaluation  and  if  used  only  to  establish  the 

ranking  of  one  current  employee  relative  to 

another  current  employee  ftl-4 

Implementation  under  the  current  charter  and 

Civil  Service  Rules  Rl-4 

Increased  salary  steps  if  seniority  is  a  factor 

in  determining  the  rate  of  advancement  Charter 

Section  8.407  Rl-4 

Performance  evaluation  could  be  a  significant 

factor  in  the  examination  process  81-4 

Premium  pay  (above  basic  rate  of  pay)  for 

superior  performance  would  require  a  charter 

amendment  for  authorization  fll-4 

Withholding  of  salary  standardization  increase 

would  require  a  charter  amendment  for 

authorization  81-4 

EMPLOYEE  COMMUNITY  COLLEGE  DISTRICT 

Classified  employees  are  emoloyees  of  the 

District  and  not  the  City  and  County  but 

the  charter  governs  selection,  salary  riqhts 

and  other  benefits  Education  Code  Section  88137     81-38 

EMPLOYEE,  CONTRACT  EMPLOYEE 

Francisco  Treatment  Room  compensation  division. 

Retirement  Board  may  contract  with  private  company 

if  Charter  Section  8.300-1  is  complied  with  qi-'^o 

Retirement  Board  may  contract  with  private 

company  to  adjust  workers  compensation  claims 

involving  city  employees  if  work  can  be  performed 

at  a  lower  cost  Charter  Section  8.300-1  81-30 

EMPLOYEE,  VACATION 

Calculation  of  vacation  benefits  is  not  affected 
by  a  five  month  break  in  service 
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ENVIRONMENTAL  IMPACT 

Assessed  as  early  as  possible  in  governmental 
planning  and  therefore  agency  which  is  to  act 
first  on  the  project  shall  be  lead  agencv  fll-46 

ENVIRONMENTAL  IMPACT  REPORT 

Certificaton  of  the  State  Department  of 
Water  Resources  regulatory  program  does  not 
exempt  a  public  agency  from  preparation  of  an 
Environmental  Impact  Report  prior  to  application 
for  a  cloud-seeding  license  ftl-4*; 

which  overrules    80-4'i 

Evaluation  to  be  made  as  early  as  possible  and 
lead  agency  has  primary  responsibility  for 

proposed  project  Rl-46 

which  overrules    80-45 

Exemption  from  lead  agency  environmental  imoact 
report  requirement  is  specific  and  not  general       fil-4^ 

which  overrules    RO-4'i 

Public  Utilities  Commission/Hetch  Hetchy  must 
prepare  an  Environmental  Impact  Report  before 
application  for  cloud-seeding  license  from  State 
Department  of  Water  Resources  81-4^ 

which  overrules    R0-4S 

Weather  resources  management  project;  a  public 
agency  must  prepare  an  environmental  impact  report 
prior  to  an  application  for  a  cloud-seeding  license   81-4*^ 

which  overrules    80-4*1 

ENVIRONMENTAL  QUALITY  ACT 

See 

Public  Resources  Code  Section  2100  et  seq. 
EQUAL  EMPLOYMENT 

See  also 

Affirmative  Action 

ESTOPPEL 

Application  of  equitable  estoppel  to  a 

governmental  agency  81-1 
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Conversion  of  school  property  to  a  new  and 

different  public  purpose  may  be  effected  by 

estoppel  Rl-3 

Government  may  be  bound  by  an  equitable  estoppel 

as  may  a  private  party  81-3 

School  property  dedicated  to  school  purposes 

but  subsequently  used  for  other  public  purposes 

may  be  converted  to  the  new  public  purpose  by 

means  of  equitable  estoppel  Rl-3 

FACILITIES  MANAGEMENT  AGREEMENT 

Concession  lease  distinguished  Rl-^8 

Private  contractor  used  to  operate  a  facility 

rather  than  civil  service  employees  and  Charter 

Section  8.300-1  must  be  complied  with  ftl-f^R 

FAIR  POLITICAL  PRACTICES  COMMISSION 

Ferraro  Opinion  4  FPPC  Opinions  62  81-R 

See  also   Sl-lS 

Regulation  to  aid  in  determination  whether 

governmental  decision  will  have  material 

financial  effect  upon  the  official  81-lS 

Rental  units  owned  by  councilman,  if  3  or 

less,  do  not  prohibit  vote  on  rent  control 

ordinance  4  FPPC  Opinions  62  81-R 

FARRELL,  JOHN  C,  CONTROLLER,  ADDRESSEE 

Sewer  Revenue  Bond  funds  may  be  spent  when 
federal  and  state  share  is  unavailable  or 

reduced  Rl-fiO 

See  also    81-61 


FEE 


Amount  imposed  must  be  reasonably  related  to 

actual  or  estimated  regulatory  exoenses  lest  it 

be  denominated  a  tax  for  revenue  purposes  81-28 

Apartment  license  fee  does  not  apply  to 

University  of  California  property  used  as 

student  housing  and  routinely  inspected  by  the 

State  Fire  Marshall  and  the  Hastings  Office  of 

Architects  and  Engineers  and  'facilities  81-'S0 
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Application  of  Government  Code  Section  6103.7 
to  the  University  of  California  is  determined 
by  whether  the  University  has  met  the  specific 
requirements  of  that  section  fll-*50 

Collection  of  fees  by  a  municipality  is  qoverned 

by  Government  Code  Section  6103  Bl-SO 

Hotel  license  fee  does  not  applv  to  nniversitv 

of  California  property  used  as  student  housinq 

and  routinely  inspected  by  the  State  Fire 

Marshall  and  the  Hastings  Office  of  Architects 

and  Engineers  and  Facilities  81-SO 

License  fee  imposed  by  the  City  and  Countv  to 

defray  inspection  costs  may  not  be  charged  to 

a  state  entity  if  the  same  type  of  inspections 

required  by  law  to  be  performed  are  in  fact  being 

performed  by  another  governmental  agency 

Government  Code  Section  6103.7  Bl-SO 

Recording  fee  guidelines  to  determine  payment 

or  exemption  81-43 

Tax  distinguished  81-?8 

FERRARO  OPINION 

Conflict  of  interest  4  FPPC  Opinions  62  Rl-9 

See  also   81-1*1 

FILING  FEE 

See 

ELECTION  FILING  FEE 

"FINANCIAL  INTEREST" 

Defined  Government  Code  Section  87103  81-8 

See  also   Sl-l"^ 

FINUCANE,  MARK,  DEPUTY  DIRECTOR  O''  AOMINISTPATTOM 
AND  FINANCE,  DEPARTMENT  OF  PUBLIC  HEALTH,  AnORESSE'': 

Payment  of  claim  for  infant  care  services  rendered 

to  the  City  without  a  contract  by  the  University 

of  California  81-24 
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FIRE  COMMISSION 


Lacks  power  with  regard  to  submission  to  voters 

of  proposed  charter  amendments  and  has  no 

jurisdiction  over  text  California  Government 

Code  Section  34450,  et  seq.  81-5 

Supervisor  may  appear  before  the  Fire 

Commission  to  discuss  proposed  charter  amendment 

affecting  the  Fire  Department  without  a  violation 

of  Charter  Section  2.401  81-5 

FIRE  DEPARTMENT 

"Emergency"  shortage  of  on-duty  firefighters 

(numbering  below  the  minimum  staffing  level  as 

determined  by  the  Chief)  will  permit  the  Chief 

to  order  overtime  Charter  Section  8.452  81-1 

Hazardous  substance  spill  or  disaster  on  citv 

highways  or  streets  Police  Department  has 

authority  to  manage  scene.  81-41 

Minimum  staffing  level  determined  by  Chief. 

"Emergency"  shortage  of  on-duty  firefighters 

below  this  level  permits  Chief  to  order 

overtime  Charter  Section  8.452  81-1 

Sick  leave  increase  caused  by  influenza  leave«; 

the  Fire  Department  with  insufficient  firefighters 

to  maintain  minimum  staffing  levels  and  does 

constitute  an  "emergency"   Charter  Section  8.452     81-1 

Tours  of  duty.   Overtime  may  be  ordered  bv  Chief 

of  Department  for  duration  of  "emergency" 

Charter  Section  8.452  81-1 

FIRE  DEPARTMENT  CHIEF 

Emergency  shortage  of  on  duty  firefighters 
numbering  below  minimum  staffing  level  as 
determined  by  Chief  and  his  failure  to  declare 
"emergency"  may  be  a  dereliction  of  duty  81-1 

Power  to  declare  emergency  requiring  mandatorv 

overtime   Charter  Section  8.452  81-1 

Power  to  order  overtime  during  emergency  is 

narrowly  circumscribed   Charter  Section  8.452        81-1 
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Power  to  require  uniformed  personnel  "to 

perform  service"  in  the  Fire  Department  on  a 

holiday   Charter  Section  8.452  81-fi7 

Minimum  staffing  level  Charter  Section  8.452        81-1 

Overtime   Charter  Section  8.452  81-1 

Vacations  for  uniformed  personnel  of  the  Fire 

Department  are  governed  by  Charter  Section  8.45?     81-fi'' 

FIRE  DEPARTMENT  HOLIDAYS 

Charter  Section  8.452  governs  holidays  for 

uniformed  personnel  of  the  Fire  Department  81-67 

Finance  Committee  of  the  Board  of  Supervisors 

lacks  power  to  determine  holidays  for  uniformed 

personnel  of  the  Fire  Department  81-<;7 

Uniformed  personnel  of  the  Fire  neoartment 

have  the  same  holidays  as  provided  in  the  Salary 

Standardization  Ordinance  for  miscellaneous 

employees  Charter  Section  8.452  81-^7 

FIRE  DEPARTMENT  OVERTIME 

Chief  of  the  Department  may  mandate  overtime 

for  the  duration  of  an  emergency 

Charter  Section  8.452  81-1 

FRANCISCO  TREATMENT  ROOM 

Compensation  division  subject  to  civil  service 

provisions  81-'^Q 

Workers  compensate  claims  adjustments  involving 

city  employees  may  be  contracted  with  private 

company  if  Charter  Section  8.300-1  complied  with     8l-?o 

GENERAL  BREWING  COMPANY 

Gift  to  city  from  Chairman  of  the  Board. 

Supervisor  may  vote  on  resolution  accenting  gift 

although  corporation  formerly  represented  by 

Supervisor  in  litigation  81-51 


GIFT 


Conflict  of  interest.   Supervisor  may  vote  on  a 
resolution  accepting  a  gift  to  the  citv  from  th** 
Chairman  of  the  Board  of  a  corporation  previouslv 
represented  by  the  Supervisor  in  litigation  Ri-57 
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Expenditures  of  oublic  funds  or  prooertv  not 
gift  within  the  meaning  of  the  constitutional 
prohibition  if  expended  for  a  public  puroose  as 
determined  by  the  legislature  ftl-74 

Public  property  transfer  in  public  use  is  not 

an  unconstitutional  gift  Rl-1 

Public  purpose  determination  within  discretion  o^ 

the  legislature  and  will  not  be  disturbed  by  the 

courts  so  long  as  it  has  a  reasonable  basis  81-''4 

Public  purpose  served  and  funds  expended  therefore 

are  not  a  gift  fll-?4 

School  land  devoted  to  other  public  use  is  not  an 
unconstitutional  gift  of  public  property  81-1 

University  of  California  Medical  School  to  be 

for  infant  care  services  rendered  to  the  ritv 

under  a  community  mental  health  program  without 

an  enforceable  contract  but  which  serves  a  oublic 

purpose  and  is  not  a  gift  of  public  funds  91-''4 


GOLDEN  GATE  PARK 


Bus  routes  on  dedicated  or  undedicated  streets 

require  consent  of  the  Recreation  and  Park 

Commission  Rl-*^? 

Chain  of  Lakes  cleaning  and  maintenance  does 

not  require  coastal  development  permit  because 

repair  and  maintenance  i^ublic  Resources  Bl-*?*! 

Code  Section  30610 

Cross-over  Drive  is  in  part  a  part  of  State 

Highway  One  fll-fil 

Dedicated  park  property  and  Recreation  &  Park 
Commission  has  full  authority  to  determine  if 
proposed  use  is  consistent  with  park  purposes 
Charter  Section  3.552  81-<^^ 

Park  Presidio  By-Pass  Drive  is  a  part  of 

State  Highway  One  R1-^? 

Reforestation  project  does  not  require  a 

coastal  development  permit  because  reoair  and 

maintenance  Public  Resources  Code  Section  30^10     Rl-'?'? 
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Management  of  the  scene  of  the  spill  or  disaster 
is  vested  in  the  San  Francisco  Police  Department 
unless  it  occurs  on  state  freeways  within  the  citv    Rl-41 

HAZARDOUS  SUBSTANCES  HIGHWAY  SPTLL  rOMTATNMENT 
AND  ABATEMENT  ACT 

See 

VEHICLE  CODE  SECTION  2450  ET  SEQ. 

HEALTH  SERVICE  SYSTEM 

Education  Board  members  now  entitled  to  membership 
Charter  Section  8.420  as  amended  November,  1«>«0      Rl-'^o 

Membership  Charter  Section  8.420  81-13 

as  amended  "^ee  at  so    81-30 

Membership  open  to  members  of  Board  of  Education 

Charter  Section  8.420  as  amended  81-30 

Membership  open  to  members  of  Board  of  Supervisors 
Charter  Section  8.420  as  amended  81-13 

Supervisors  now  entitled  to  membership  Charter 

Section  8.4  20  as  amended  November,  1<>80  81-13 

0561C 
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HETCH  HETCHY  WATER  AND  POWER 

Cloud-seeding  project  in  Lake  Lloyd  watershed 

requires  an  environmental  impact  report  prior 

to  an  application  for  a  cloud-seedinq 

license  from  the  State  Department  81-4^ 

of  Water  Resources  which  overrules    B0-4'> 

HOME  RULE  POWERS 

See 
California  Constitution,  Article  XT,  Section  5 
HOTEL 

See  also 

Residential  Hotel 

HOTEL  LICENSE  FEE 

Student  housing  facility  owned  by  the  Universitv 

of  California,  Hastings  College  of  Law  is 

exempt  under  Government  Code  Section  6103.7  81-SO 

HUMAN  RIGHTS  COMMISSION 

Activities  of  investigation  and  regulation  are 

presently  funded  from  the  General  Fund  81-28 

Expenses  incurred  in  monitoring  bidders 

for  compliance  with  nondiscrimination  provisions 

may  be  covered  by  regulatory  fees  charged  to 

those  bidders  81-78 

Funds  are  presently  appropriated  from  the  General 

Fund  to  cover  expenses  of  extensive  investigative 

and  regulatory  activities  in  enforcement  of 

Chapter  12  of  the  Administrative  Code  81-*'8 

Power  to  monitor  bidders  for  City  contracts 

for  compliance  with  nondiscrimination 

requirements.   Regulatory  fees  may  be  charged 

those  bidders  to  cover  expenses  81-'>8 

IMPROVEMENT  PROCEDURE  CODE 

See 

Public  Works  Code  Section  250.001  et  seq.  81-20 
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INDUSTRIAL  DISABILITY 

Retirement  Board  may  contract  with  a  private 

company  to  adjust  workers  compensation 

claims  involving  city  employees  81-3<i 

INITIATIVE  CHARTER  AMENDMENT 

Arguments  concerning  city  measures  including 

proposed  charter  amendments.   Elections  Code 

Section  5010  et  seq.  and  San  Francisco 

Administrative  Code  Section  5.74  R1-4B 

Arguments  may  be  submitted  by  citizens  or 

interested  parties.   Elections  Code 

Section  5010  and  San  Francisco 

Administrative  Code  Section  5.74  81-48 

Arguments  must  be  submitted  by  the  81st  day 
prior  to  the  election  81-48 

See  also    81-52 

Construction  doubts  are  to  be  resolved  in  favor 

of  the  initiative  and  the  interpretation  must 

be  reasonable  81-70 

Date  for  submission  to  voters  is  within  complete 

discretion  of  Board  of  Supervisors  and  designation 

of  a  date  within  text  does  not  control  81-52 

Deadline  for  submission  of  initiative  petition 
proposing  charter  amendment  81-48 

See  also    81-52 

Effective  date  becomes  the  operative  date  when 

the  operative  date  specified  in  the  text  of  the 

amendment  is  impossible  to  effect  81-70 

Operative  at  the  same  time  the  amendment  takes 

effect  if  this  is  feasible  and  if  the  operative 

date  specified  in  the  text  is  impossible  to  effect    81-70 

Operative  date  specified  in  text  of  the 

amendment  must  be  totally  disregarded  if  it  is 

impossible  to  give  it  effect  81-70 

Operative  date  specified  in  the  text  of  the 

amendment  cannot  be  effected  but  the 

amendment  as  a  whole  is  valid  81-70 
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Petition    fom    for    initatinq    charter    ampnH-np'nt  m_ip 

Procedure    for   preparation   anH    siiHmisi^i  on  qi-i-' 

Government   Code   Section    344S0    et    seq.  «;'^«   a""  ^^o  pt-iq 

see    at  so  Pi  -S*? 

Process    by   which   charter    aTTiendnient    takes    e^'fect 

Government   Code   flection    344^1  pt_70 

Time    limits    for    filing    of    initiative   petition 
proposing   charter    amendment  pi-4o 

see    aT  so  qi  -<;'' 

INITIATIVE  PF/T'ITTON 

Ballot  measure  regarding  matter  beyond  th'^ 

legislative  jurisdiction  of  the  '^oard  o^ 

Suoervisors   Charter    i=:ections    9.103    an^    '^ .  i  1 1  pi_->< 

Charter  amendment  deadline,  arguments  oi_io 

and  examination  period  s**"^  ^T<^n  pi-t^i 

Date  specified  in  the  test  of  the  netition 

for  an  election  or  for  imolementat ion  does  no^ 

abrogate  the  d  iscret  ionarv  oower  of  th^  ^oar-^ 

of  Supervisors  to  determine  th^  date  '"or 

its  submission  to  the  voters  oi.co 

Law  governing  initiative  oower  to  he  aiven 

liberal  construction  so  as  to  ♦'avor  ^uT^ 

exercise  of  that  oower  si-'^'' 

Number  of  signatures  required  to  place  on 

ballot  if  it  is  a  charter  amendment  «!-"''' 

"dumber  of  signatures  to  place  on  ballot  i^ 

regarding  matter  bevond  the  TeqisTative 

jurisdiction  of  the  Roard  o^    Supervisors 

Charter  Section  9.111  qi-t; 

Signatures,  number  required  to  place  on  bal''o*- 

if  regarding  charter  amendment  ^^-^-> 

Signatures,  number  required  to  ol  ac^  rn  b?ilio»- 

if  regarding' matter  beyond  the  loqi  si  ;^t  i  v« 

jurisdiction  of  the  Board  of  Supervisors 

Charter  Section  9.111  o^_■,c^ 
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Signatures  sufficient  in  number  on  face  of  the 

petition,  but  when  verification  determines  to  be 

insufficient,  proponents  may  submit  suoDlemental 

sections  to  that  petition  within  the  one  year 

deadline  set  down  in  the  Government  Code  >?1-S2 

Special  election  provisions  81-3fi 

See  also    81-48 
See  also    81-52 

IWAMOTO,  JUN  -  VICE  CHANCELLOR,  BUSINESS 
ADDRESSEE 

Affirmative  action  program  of  the  City  does  not 

apply  to  the  Community  College  District  81-38 

JAGUAR  PRIVATE  CLUB 

Conditional  use  appeal  to  Board  of  Supervisors 

was  moot  and  special  use  appeal  procedures 

not  followed  so  matter  to  be  remanded  to 

Zoning  Administrator  SI-'' 

KOPP,  QUENTIN  L.,  BOARD  OF  SUPERVISORS,  ADDRESSEE 

Ballot  measure  regarding  matter  beyond  the 

legislative  jurisdiction  of  the  of  the  Board 

of  Supervisors  81-3*^ 

Conflict  of  interest.   Supervisor  mav  vote  on  a 
resolution  accepting  a  gift  to  the  citv  from  the 
Chairman  of  the  Board  of  a  corporation  previous!  v 
represented  by  the  Supervisor  in  litigation  Sl-*^"^ 

Conflict  of  interest.   Supervisor  owning 

1/4  interest  in  2  rental  units  may  vote 

on  legislation  affecting  rents  81-8 

Dual  office  holding  prohibition  of 

Charter  Section  8.103  81-44 

Grant  funds  Supervisors  may  authorize 

application  for  and  expenditure  of  grant  funds 

in  same  resolution  S.F.  Administrative  Code 

Section  10.170  through  10.170-3  81-23 

Initiative  charter  amendment  81-48 

See  also   81-3*i 
See  also   81-S? 
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President  of  Board  of  Supervisors  election 

procedures  and  amendment  thereto  BT-17 

President  of  the  school  district  board  and 

community  college  board  cannot  be  designated  bv 

being  top  vote  getter  in  the  previous  election       87-33 

Prevailing  wage  requirement  of  Charter  Section 

7.204  applies  only  to  contracts  for  public 

work  or  improvement  Rl-22 

Supervisor  may  appear  before  Fire  Commission  to 

discuss  proposed  charter  amendment  affecting  the 

fire  department  without  violation  of 

Charter  Section  2.401  81-S 

Supervisor  may  appear  before  Redevelooment 

Agency  and  Commission  of  Animal  Control  and 

Welfare  Charter  Section  2.401  does  not  apolv        ftl-l<* 


LAKE  LLOYD 


Weather  modification  (cloud 

seeding);  Environmental  81-4<^ 

Impact  Report  is  required  which  overrules   8n-4S 


LANDMARKS 


Supervisors  have  final  authority  to  designate 

landmark  status  and  may  testify  at  public  hearings 

of  the  City  Planning  Commission  and  later  vote 

on  the  designation  of  landmarks  81-S'* 


LAND  USE 

See  also 

ZONING 


Conversion  from  one  use  to  another  in  a  district 

where  both  uses  are  permitted  is  not  land  use 

regulation  subject  to  Charter  Section  7.501  81-54 

Health,  fire  and  safety  legislation  is  not  land 

use  regulation  subject  to  Charter  Section  7.501      81-54 

Supervisors  have  final  authority  on  land  use 

regulations  and  may  testify  at  public  hearings 

of  the  City  Planning  Commission  and  later  vote 

on  the  adoption  of  such  legislation  81-59 
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"LEAD  AGENCY" 


Defined  within  meaning  of  California 

Environmental  Quality  Act  Public  Resources 

Code  Section  21067  ft1-4fi 


LEASE 


Airport  concession  lease  governed  by  Charter 

Section  7.405  and  in  some  instances  Charter 

Section  7.402-1  81-fiR 

Concession  lease  distinguished  from 

facilities  management  agreement  81-^3 

Performing  Arts  Center  and  proposed 

restaurant  in  Davies  Symphony  Hall  81-f^ 

Recorded  without  fee  if  city  is  lessor  and 

has  duty  to  record  the  document  or  would 

derive  substantial  benefit  from  recordation 

of  the  document  81-43 

Surplus  municipal  property  or  space  in  a  public 

building  81-fifi 

LEE,  JEFFREY,  DIRECTOR  OF  PUBLIC  WORKS,  ADDRESSEE 

Apartment  House  License  fee  may  apoly  to 

residential  condominium  buildings  if  they 

meet  the  definition  of  Part  III,  Municipal 

Code,  Section  86  81-S7 

LEGISLATIVE  INTENT 

Administrative  construction  consistently  done  by 
those  officials  charged  with  responsibility  for 
enforcement  is  entitled  to  great  weight  81-49 

Assumption  that  ordinance  was  meant  to  accomplish 

that  which  it  purported  to  do  81-?4 

Expression  of  intent  by  legislature  is  not 

determinative  8l-i«; 

Principles  to  determine  mandatory/directory 

distinction  81-48 

Special  use  ordinances  81-27 


48 


LEVY,  ROBERT  C,  SUPERINTENDENT  OF  BUILDING 
INSPECTION,  ADDRESSEE 

Property  owned  by  University  of  California, 

Hastings  College  of  Law  and  used  for 

noneducational ,  residential  purposes  is  subiect 

to  Municipal  Code  standards  of  health  and  safety     81-2 

Student  housing  facility  owned  by  the  Universitv 

of  California  Hastings  College  of  Law  is  not 

subject  to  the  Municipal  Hotel  or  Apartment 

House  License  Fee  but  is  exempt  under  Government 

Code  Section  6103.7  Rl-'Sn 

"LICENSE" 

Defined   Real  estate  subject  to  actions  of 

another  who  has  no  estate  therein  81-3 

Fee  for  apartment  or  hotel  license  may  not  be 

collected  on  student  housing  owned  by  the 

University  of  California,  Hastings  College  of  Law 

which  is  exempt  under  Government  Code  Sec.  fil03.7    81-SO 

School  District  and  City  and  County  of  San 

Francisco;  effect  on  school  property  Rl-3 

LINES,  MUNICIPAL  RAILWAY 

Abandonments  and  discontinuances,  authority 

of  the  Board  of  Supervisors  under 

Charter  Section  3.595(c)  81-Sl 

Discontinuances  and  abandonments,  authority 

of    the  Board   of   SuperviscJrs   under 

Charter  Section  3.595(c)  81-51 

LITTER 

New  Year's  Eve  tradition  is  covered  bv  existing 

laws  and  problem  is  one  of  enforcement  81-10 

"LITTERING" 

Defined   Penal  Code  Section  374  81-10 

Penalties   Penal  Code  Section  374b. 5  and 

San  Francisco  Police  Code  Section  37  81-10 

"LOCAL  SUMMARY  CRIMINAL  HISTORY  INFORMATION" 

Defined   Penal  Code  Section  13300  81-37 
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LOUISE  M.  DAVIES  SYMPHONY  HALL 

See 

DAVIES  SYMPHONY  HALL 

PERFORMING  ARTS  CENTER 

WAR  MEMORIAL 

MAIDEN  LANE 

Street  use  permit  power  may  not  be  deleqated 

to  private  parties  81-4<i 

"MAINTENANCE" 

Defined  81-?fi 

MAINTENANCE  ASSESSMENT  DISTRICT 

See 

Public  Works  Code  Section  250.001  et  seq.  81-20 

Formation  of  the  maintenance  assessment  district 

does  not  require  the  consent  or  approval  of  the 

property  owners  who  are  subject  to  the  assessment    81-20 

MALLOY,  THOMAS,  GENERAL  MANAGER,  RECREATION  AND  PARK 
DEPARTMENT,  ADDRESSEE 

Golden  Gate  Park  cleaninq,  maintenance  and 

reforestation  does  not  require  a  Coastal 

Development  Permit  8l-2fi 

Supervisors  lack  jurisdiction  to  establish  fees 

for  occasional  use  of  park  propertv  or  for 

fishing  at  Lake  Merced  ST-^*^ 

MASTER  PLAN 

Power  over  the  adoption  and  maintenance  of  the 

City's  Master  Plan  is  vested  exclusively  in  the 

City  Planning  Commission   Charter  Section  3.524      81-5Q 

Procedure  of  Charter  Section  7.501  does  not 

apply  to  Health,  fire  and  safetv  legislation         81-54 

MATSON,  GEORGE  G.,  MANAGING  DIRECTOR,  WAR  MEMORIAL 
OF  SAN  FRANCISCO,  ADDRESSEE 

Davies  Symphony  Hall  restaurant  lease  81-f^ 
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MATTROCCE,  DANIEL,  GENERAL  MANAGER,  RETIREMEN"^ 
SYSTEM,  ADDRESSEE 

Retirement  Board  may  contract  with  a  private 

company  to  adjust  workers  compensation  claims 

involving  city  employees  Rl-io 

MEDICAL  OFFICE  BUILDINGS 

"Operated  by  and  affiliated  with"  definition  bv 

Zoning  Administrator  can  be  appealed  to  the 

Board  of  Permit  Appeals  81-=1R 

"MEET  AND  CONFER" 

Defined  Government  Code  Section  350S  81-12 

MEET  AND  CONFER 

Employee  representatives  of  recognized  emolovee 
organizations  to  be  given  reasonable  time  off  but 
limited  to  formal  meet  and  confer  situations  as 
defined  in  Government  Code  Section  3500  et  seq.      ^\-l'> 

Time  off  to  be  reasonable  but  limited  to 

formal  meet  and  confer  situations  as  defined 

in  Government  Code  Section  3500  et  seq.  Rl-l? 

MEETINGS 

Public  meetings  of  public  boards  and  commissions 

in  City  Hall;  persons  attending  are  exemot  from 

sign-in  procedure  for  night  and  weekend 

entry  to  City  Hall  81-45 

Sign-in  procedures  for  night  and  weekend  entry 

to  City  Hall  do  not  apply  to  persons  desiring 

to  attend  public  meetings  of  public  boards 

and  commissions  81-4=; 

MEYERS-MILIAS-BROWN  ACT 

Police  Officers  Association  President  mav  not 

be  detailed  to  full-time  POA  duties  while 

on  Police  Department  payroll  81-1"' 

MICKENS,  GRANT  S.,  DIRECTOR,  HTJMAN  RIGHT'S  COMMTSSTON, 
ADDRESSEE 

Regulatory  fee  may  be  charged  bidders  for  citv 
contracts  to  reimburse  Human  Rights  Commission  for 
expenses  incurred  in  monitoring  those  bidders  ^or 
compliance  with  nondiscrimination  requirements       81-'>8 
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MOLINARI,  JOHN  L.,  PRESIDENT,  BOARD  OF 
SUPERVISORS,  ADDRESSEE 

Automobile  burglar  alarms.   Police  have  authoritv 

to  enter  the  automobile  and  deactivate  the  alarm 

in  the  absence  of  the  owner  RT-'5'5 

Policy  declaration  may  be  adopted  by 

resolution  on  matters  not  within  jurisdiction 

of  Board  of  Supervisors  81-18 

President  of  Board  of  Supervisors,  date 

of  election  81-'^'' 

MUNICIPAL  AFFAIR 

Assessments  for  municipal  improvements  and 

for  their  maintenance  81-T) 

Charter  city  and  county  has  exclusive  authoritv 

over  municipal  affairs  free  from  state 

interference  through  general  laws  Rl-'>n 

Charter  city  and  county  may  make  and  enforce 

all  ordinances  and  regulations  with  respect 

to  municipal  affairs  81-1*^ 

Charter  is  supreme  in  the  field  of 

municipal  affairs  81-*^ 

Discretionary  powers  of  government  may  not 

be  delegated  81-4P 

Election  is  a  municipal  affair  and  in  a 

charter  city  applicable  charter  provisions 

prevail  over  state  law  81-3'' 

See  also  81-'^4 
See  also   Sl-"^"^ 

Employee  compensation  to  be  determined  bv  a 

charter  city  and  county  81-16 

Legislature  is  not  final  arbiter  as  to  what 

constitutes  matter  of  statewide  concern 

notwithstanding  an  express  declaration  81-16 

Legislature  may  not  change  municioal  a^^air 

into  matter  of  statewide  concern  by  an 

express  declaration  8T-lfi 
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Municipal  election  Rl-'^? 

See  also    81-14 
See  also    «l-'<'^ 

Police  Department  management,  organization 

and  operation  Bl-lfi 

Power  under  a  home  rule  charter  is  permitted 

except  as  clearly  and  explicitly  curtailed  Rl-?4 

School  system  is  not  a  municipal  affair  but 

rather  a  matter  of  statewide  concern  81-3 

Supervisors  power  to  adopt  resolutions  making 

policy  declarations  is  not  limited  to 

municipal  affairs  81-]8 

Taxes  and  bond  issues  for  municioal  services         81-?0 

MUNICIPAL  CODE 

Health  and  safety  standards  to  be  enforced  on 

all  property  owned  by  University  of  California 

and  not  used  for  educational  purposes  81-? 

MUNICIPAL  COURT  JUDGE 

Appointee  to  new  municipal  court  iudqeshio 

stands  for  election  at  next  election  falling 

beyond  the  10-month  grace  period  when  both 

primary  and  general  elections  are  scheduled  81-^? 

Appointee  to  newly  created  municipal  iudgeshio 

does  not  stand  for  election  at  any  election 

falling  within  ten  months  of  the  vacancy  9\-f^7 

Ten  month  grace  period  before  election  of  the 
appointee   Government  Code  Section  71180 

Vacancy  exists  in  a  newly  created  judicial 

office  upon  the  effective  date  of  the 

legislation  creating  it  f^^-^'> 

MUNICIPAL  ELECTION  CAMPAIGN  CONTROL  ORDINANCE 

See 

San  Francisco  Administrative  Code  Section 

16.501  et  seq.  81-3? 
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MUNICIPAL  RAILWAY 

Abandonment  and  discontinuance  of  lines; 

authority  of  the  Board  of  Supervisors 

Charter  Section  3.595(c)  81-51 

Bus  routes  in  Golden  Gate  Park  on  dedicated 

or  undedicated  streets  require  consent  of 

the  Recreation  and  Park  Commission  Rl-fi3 

Bus  routes  in  Golden  Gate  Park  on  part  of 

State  Highway  One  do  not  require  consent  of 

the  Recreation  and  Park  Commission  81-^3 

Discontinuance  and  abandonment  of  lines; 

authority  of  the  Board  of  Supervisors 

Charter  Section  3.595(c)  8T-5T 

MUNICIPAL  RAILWAY  LINES 

Abandonment  and  discontinuance;  authority  of 

the  Board  of  Supervisors  to  consider  the  proposal 

in  its  entirety  or  each  line  separately 

Charter  Section  3.595(c)  81-51 

Discontinuance  and  abandonment;  authority  of 

the  Board  of  Supervisors  to  consider  the  proposal 

in  its  entirety  or  each  line  separately 

Charter  Section  3.595(c)  81-51 

MURPHY,  CORNELIUS  P.,  CHIEF  OF  POLICE,  ADDRESSEE 

Police  Officers'  Association  (POA)  President 
may' not  be  detailed  to  work  full-time  on  POA 
duties  while  on  Police  Department's  payroll  81-1"? 

Public  Safety  Officers  Procedural  Bill  of 

Rights  Act  does  not  apply  to  San  Francisco 

as  a  chartered  city  and  county  81-t; 

NELDER,  WENDY,  BOARD  OF  SUPERVISORS,  ADDRESSEE 

Initiative  charter  amendment,  operative  date 

if  date  specified  in  the  text  of  the  amendment 

is  not  possible  to  effect  81-70 

Street  use  permit  control  cannot  be  delegated 

to  private  parties  81-4<> 
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NEW  YEAR'S  EVE 


Litter  problem  is  one  of  enforcement  of 

existing  laws  81-10 


NOISE 


Nuisance  includes  noise  above  certain  decibel 

levels  R1-'5S 

"NUISANCE" 

Defined,  Civil  Code  Section  3479  Sl-S*; 

"OFFICER"  OF  THE  CITY  AND  COUNTY 

Defined,  Charter  Section  1.103  fl1-44 

OFFICER 

Public  officers  in  the  discharge  of  their 

duties  are  bound  to  the  same  fiduciary 

standards  as  trustees  fll-3 

OFFICERS  AND  EMPLOYEES 

Dual  office  holding  prohibition  applies  onlv 

to  officers  listed  in  Charter  Section  1.103  and 

not  to  employees  fll-4  4 

Health  Service  System  open  to  members  of 

Board  of  Supervisors,  Charter  Section  8.420 

as  amended  November,  1980  81-13 

Salaried  officers  prohibited  from  simultaneously 

holding  any  other  salaried  governmental  office 

Charter  Section  8.103  81-44 

Social  Services  Commission  members  cannot 

hold  salaried  public  office,  oosition  or 

employment.  Charter  Section  3.570  81-11 

OPEN  SPACE  ACQUISITION  AND  PARK  RENOVATION  FUNO 

Administered  by  the  Recreation  and  Park 

Commission,  Charter  Section  6.413  81-fi 

City  Planning  Commission  has  final  anproval  for 

use  of  funds.  Charter  Section  6.413  81-6 


55 


Property  purchased  with  open  space  funds  is 
subject  to  the  same  restrictions  on  its  use 
as  publicly  dedicated  park  property.  81-6 

Recreation  and  Park  Commission  is  to 

administer  the  fund  81-6 

"OPERATED  BY  AND  AFFILIATED  WITH" 

Definition  by  Zoning  Administrator  can  be 

appealed  to  the  Board  of   Permit  Appeals  81-Sfl 

OPERATIVE  DATE 

Expressed  in  text  but  impossible  to  effect; 

that  date  must  be  totally  disregarded  and  the 

operative  date  becomes  the  same  as  the 

effective  date  81-^0 

ORDINANCE 

Amendment  of  a  given  ordinance  in  one  respect 

and  not  in  a  second  respect  is  indicative  of 

an  intention  to  leave  the  law  unchanged  in 

that  second  respect  81-40 

Appropriation  ordinance  is  not  invalidated  by 

the  retroactive  nature  of  the  expenditure  Bl-?4 

Assumption  that  an  ordinance  was  meant  to 

accomplish  that  which  it  purported  to  do  81-24 

Form  to  be  used  for  implementation  of  a 

declaration  of  policy  on  a  subject  within  the 

legislative  jurisdiction 'of  the 

Board  of  Supervisors  81-'^6 

Improper  form  for  a  ballot  measure  on  a 
subject  which  is  beyond  the  legislative 
jurisdiction  of  the  Board  of  Supervisors  81-?6 

Incorporation  of  part  of  a  code  section 
does  not  include  by  implication  another 
part  of  the  section  81-40 

Local  law,  adopted  with  all  of  the  legal 

formality 'of  a  statute  81-'?6 

Project  within  meaning  of  California 

Environmental  Quality  Act,  Public  Resources 

Code  Section  21065(a)  81-46 
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OUTSIDE  LANDS  ORDINANCE 

School  properties  San  Francisco  Municipal 

Reports  1867-1868  pp.  578-583  81-1 

OWYANG,  GERALD  K.,  OFFICE  OF  ENVIRONMENTAL  REVIEW, 
DEPARTMENT  OF  CITY  PLANNING,  ADDRESSEE 

Environmental  Impact  Report  is  requirerl 

for  proposed  cloud  seeding  81-4'> 

program  in  Lake  Lloyd  watershed    which  overrules   80-45 

PARK  PROPERTY 

Clean  Water  Program  crosstown  tunnel  with 

park  property  to  be  used  for  surface  and 

subsurface  installations  81-fi 

Dedication  to  a  charter  city  of  property  for  park 

purposes  may  be  changed  to  any  public  purpose 

in  the  absence  of  charter  restrictions  81-fi 

Distinction  between  public  and  private  dedication    81-fi 

Lawful  uses  and  the  principles  governing  them        81-^ 

Lease  prohibition  for  any  uses  other  than 

recreational  uses  is  applicable  only  to  third 

parties  and  not  to  City  agencies 

Charter  Section  7.403  81-6 

Management  by  Recreation  and  Park  Commission 

includes  establishment  of  fees  for  occasional 

use  of  park  property  and  for  fishing  at  Lake 

Merced,  Charter  Section  3.552  81-65 

Use  for  non-park  purposes;  distinction  between 

public  and  private  dedication  81-6 

PATTERSON,  JAY,  REGISTRAR  OF  VOTERS,  ADDRESSEE 

Election  date  for  appointee  to  newlv 

created  municipal  judgeship  81-6? 

Filing  fee  is  not  required  for  a  declaration  of 

intention  to  become  a  candidate  for  a  specific 

city  and  county  office  81-3? 

In-lieu-f iling-f ee  petition  governed  by  state  law 

while  sponsors'  certificate  governed  by  charter      81-35 
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Mail  ballot  elections  may  be  held  in  San  Francisco 

if  charter  amendment  and  ordinances  are  adooted 

to  so  provide  81-'^4 

PERFORMING  ARTS  CENTER 

See  also 

DAVIES  SYMPHONY  HALL 

WAR  MEMORIAL 

PERFORMING  ARTS  CENTER 

Restaurant  lease  in  Davies  Symphony  Hall  81-6^ 

"PERMIT" 

Defined  as  a  right  granted  by  the  city  to  a 
third  party  for  the  use  of  park  property,  Charter 
Section  42,  now  Section  7.403(b)  81-fi 

PERMIT  APPEALS,  BOARD  OF 

Discretionary  power  of  the  lower  agency  and 

the  Board  of  Permit  Appeals  is  to  be  exercised 

under  the  standards  of  Part  ITI,  San  Francisco 

Municipal  Code,  Section  26  Rl-7 

Implied  powers  fll-7 

See  also   81-14 

Jurisdiction  does  not  include  appeals  from 

penalties  for  failure  to  pay  additional 

fees.  Electrical  Code  Section  27  81-40 

Jurisdiction  does  not  include  appeals  fro-n 
penalties  unless  so  conferred  by  ordinance 
of  the  Board  of  Supervisors  81-40 

Jurisdiction  includes  appeal  from  penalty 

for  work  done  without  a  permit. 

Electrical  Code  Section  30  81-40 

Jurisdiction;  subject  matter  jurisdiction  is 

limited  to  those  matters  soecified  either  in 

the  charter  or  ordinances  of  the  City  and 

County  of  San  Francisco  81-40 
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Jurisdiction  to  hear  appeals  from  the  ^oninq 

Administrator's  interpretation  of  the  Citv 

Planning  Code,  Charter  Section  3.fiSl(a)  R"l-=;«^ 

Lacks  power  to  remand  cases  to  the  aqency 

from  which  the  appeal  was  taken  81-14 

Power  does  not  include  remand  to  aqency 

from  which  the  appeal  was  taken  81-14 

Power  includes  authority  to  attach  stipulations 

or  conditions  on  the  permit,  thereby  modifying 

the  decision  below  81-7 

Power  to  affirm  or  overrule  issuance  of  a  permit     Rl-'' 

Power  to  hear  and  decide  permit  appeal  cases 

does  not  include  power  to  remand  to  aqency 

from  which  appeal  taken  81-14 

Power  to  hear  and  determine  an  entire  controversv, 

to  draw  its  own  conclusions  from  the  conflicting 

evidence  before  it  and  affirm  or  overrule 

issuance  of  a  permit  81-7 

Power  to  hear  appeals  from  denial  of  permit 

applications  has  same  scope  as  its  power  to 

hear  appeals  protestinq  the  issuance  of 

permits,  Charter  Section  3.651  81-7 

Power  to  hear  appeals  protesting  the  issuance 

of  permits  has  same  scope  as  its  power  to  hear 

appeals  from  denial  of  permit  applications 

Charter  Section  3.651  81-7 

Power  to  order  permit  denied  on  qrounds  it  would 
not  promote  public  health,  safety,  comfort, 
convenience  or  general  welfare  although  it  would 
meet  code  standards  and  all  procedures  have  been 
followed.  Part  Til,  Municipal  Code,  Section  ?6       81-7 

Remand  of  case  to  agency  from  which  aooeal 

was  taken  would  abdicate  power  of  Board  to 

make  final  administrative  disposition  of 

permit  appeal  cases  81-14 

Subject  matter  jurisdiction  does  not  include 

penalties  assessed  by  Department  of  Public  Works 

pursuant  to  Electrical  Code  Section  27  81-40 
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Subject  matter  jurisdiction  is  limited  to 

those  matters  specified  in  the  city  charter 

or  ordinances  Rl-40 

"PERSON" 

Defined  Water  Code  Section  402(f)  81-4f 

PILCHER,  CLAIRE,  EXECUTIVE  DIRECTOR,  BOARD  OF 
PERMIT  APPEALS,  ADDRESSEE 

Jurisdiction  of  Board  of  Permit  Appeals  to  hear 

appeals  from  interpretation  of  the  City  Planning 

Code  by  the  Zoning  Administrator  81-58 

Penalties  assessed  by  Department  of  Public  Works 

pursuant  to  Electrical  Code  Section  27  may  not 

be  appealed  to  the  Board  of  Permit  Appeals  81-40 

Power  functions  and  duties  of  Board  of  Permit 

Appeals,  Charter  Section  3.651  81-7 

POLICE  ARREST  REPORTS 

Criminal  violation  for  unauthorized  persons 

to  knowingly  buy,  receive  or  possess  such 

information  81-37 

POLICE,  CHIEF  OF 

Lacks  power  to  detail  President  of  the  Police 

Officers'  Association  to  work  full-time  on  ^OA 

duties  while  on  payroll  of  the  Police  Department     81-1'> 

POLICE  COMMISSION 

Citizens  Advisory  Council;  creation  by  Board 

of  Supervisors  would  be  violation  of 

Charter  Section  2.401  81-47 

Disciplinary  procedure.  Charter  Section  8.343        81-47 

Lacks  power  under  the  Charter  to  create 

non-uniformed  positions  to  staff  an  Office 

of  Citizen  Complaints  81-4'' 

POLICE  DEPARTMENT 

Administration  by  the  Police  Commission 

Charter  Section  3.530  81-47 
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Arrest  reports  contain  criminal  history 

information  and  the  dissemination  of  such 

information  to  unauthorized  persons  is  a 

misdemeanor,  Penal  Code  Section  13302  ftl-37 

Citizen  Complaint  Office  cannot  be  created  by 

Board  of  Supervisors  on  their  own  initiative         81-47 

Criminal  activity  information  may  be  qiven 

to  the  media  Rl-37 

Criminal  history  information  dissemination 

Penal  Code  Section  13300  m-37 

Disciplinary  procedure,  Charter  Section  8.343        81-'*'' 

Hazardous  substance  spill  on  city  hiqhwavs 

or  street.   Police  Department  has  authoritv 

for  management  of  the  scene  81-41 

Management,  organization  and  operation  of  the 

Police  Department  is  a  municipal  affair 

California  Constitution,  Article  XT,  Section  S(b)     81-1«; 

Personnel  practices  are  matter  of  home  rule 

authority  reserved  to  chartered  cities  by 

the  California  Constitution  81-1*^ 

POLICE  DEPARTMENT  EMPLOYEES 

Bill  of  Rights,  Public  Safety  Officers 

Procedural  Bill  of  Rights  Act  does  not  apply  to 

San  Francisco  as  a  chartered  city  and  countv         81-1*=: 

Officers  may  only  be  paid  for  time  spent  in 

actual  service  81-1'' 

Public  Safety  Officers  Procedural  Rill  of 

Rights  Act  does  not  aoply  to 

San  Francisco  as  a  chartered  city  and  county         81-1<=; 

POLICE  OFFICER 

Bill  of  Rights.   Public  Safety  Officers 

Procedural  Bill  of  Rights  Act  does  not  aoplv  to 

San  Francisco  as  a  chartered  city  and  countv         8i-i^ 

Paid  only  for  time  spent  in  actual  service  81-1'' 
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POLICE  OFFICERS'  ASSOCIATION 

President  of  Poa  may  not  be  detailed  to  work 

full-time  on  POA  duties  while  on  payrol ] 

of  Police  Department  Rl-1? 

POLICE  POWER 

Automobile  burglar  alarm  deactivation  in 

the  absence  of  the  automobile  owner  since  the 

noise  generated  by  a  burglar  alarm  may 

constitute  a  public  nuisance  BT-'^'i 

Comprehensive  land  use  schemes  81-S4 

Discretionary  governmental  power  cannot  be 

delegated  to  private  parties  R1-4Q 

Health  and  safety  regulations  of  San  Francisco 

Municipal  Code  adopted  and  enforced  B1-? 

Police  officers  of  the  city  have  primary  traffic 

investigative  authority  on  city  hiqhwavs  and 

streets,  except  state  freeways  within  the  city       81-41 

Private  parties  may  not  be  delegated  the  power 

of  approval  or  disapproval  of  street  use  permits     8i-40 

Regulatory  fees  may  be  enacted  as  proper 

exercises  of  police  power  R1-''R 

Street  use  permit  regulation  cannot  be  delegated 

to  private  parties  Rl-4'3 

Traffic  investigative  authority  on  citv 

highways  &  streets,  except  state  freeways, 

remains  vested  in  city  police  officers  81-4'! 

Zoning,  adoption  of  an  exclusionary  zoning  law 

is  valid  exercise  of  police  power  81-^4 

PREVAILING  WAGE 

Charter  Section  7.204  81-?? 

Required  for  contracts  for  public  work  or 

improvement.  Charter  Section  7.204  81-'?2 
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PRIVACY 


Police  have  authority  to  enter  a  lockerl  vehicle 

and  deactivate  automobile  burqlar  alarms  and 

public  interest  in  nuisance  abatement  outweiqhs 

the  privacy  interest  of  automobile  owner  81-55 

PROBATION 

Costs  incurred  by  city.   Court  may  order 

defendant  to  reimburse  .the  City  and  County  f'or 

costs  where  probation  was  granted  prior  to 

January  1,  1981  but  continues  beyond  that  date       81-H 

Court  may  order  defendant  to  reimburse  Citv 

and  County  for  costs  of  probation  when  probation 

granted  prior  to  January  1,  1^81  but  continues 

beyond  that  date  81-11 

PROPERTY 

See  also 

SCHOOL  PROPERTY 

SURPLUS  PROPERTY 
PROPERTY 

Dedication  91-1 

School  property  control  and  management  81-1 

School  property.  Outside  Lands  Ordinance  San 

Francisco  Municipal  Reports,  1867-1868,  po  578-581    81-1 

School  property  Van  Ness  Ordinance  r;an  ^rancisco 
Municipal  Reports,  1867-1868,  pp  593-5«>4  81-1 

Surplus  municipal  property  to  be  leased  bv  the 

Director  of  Property  to  the  highest  responsible 

bidder.  Charter  Section  7.402  91-6^ 

Trust  property  fiduciary  standards  for  management 

and  investment.  Civil  Code  Section  2261  81-1 

PROPOSITION  "D",'  ELECTION  OF  NOVEMBER  4,  1^80 

Health  Service  System  membership  for  members 

of  the  Board  of  Education  81-10 

Health  Service  System  membership  for  members 

of  the  Board  of  Supervisors  81-11 
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PROPOSITION  "F",  ELECTION  OF  JUNE  3,  l<i80 

Firefighters  work  schedule  fil-1 

PROPOSITION  "J",  ELECTION  OF  NOVEMBER  2,    1976 

Private  contract  for  work  or  services  if  less 

costly  than  using  civil  service  employees  Rl-68 

PROPOSITION  13,  ELECTION  OP  JUNE  6,  1P78 

Vote  by  2/3  of  electorate  does  not  aoply 

to  regulatory  fees  R1-?R 

PROPOSITION  14,  ELECTION  OF  NOVEMBER  4,  1947 

City  Planning  Department  established  with  the 

duty  to  adopt  and  maintain  a  Master  Plan  81-7 

PUBLIC  AGENCY 

Environmental  Impact  Report  must 

be  prepared  prior  to  application  for 

cloud-seeding  license  and  certification 

of  State  Department  of  Water  Resources  81-46 

does  not  provide  exemption         which  overrules    R0-4S 

PUBLIC  EMPLOYEE 

Employee  organization  activities  without  the  loss 

of  compensation  or  other  benefits  81-1? 

Meet  and  confer  activities  during  workina  hours 

limited  by  Government  Code  Section  3S00  et  sea.       81-1? 

Social  Services  Commission  members  cannot  hold 
salaried  public  office,  position  or  employment 
Charter  Section  3.570  Rl-?4 

PUBLIC  HEALTH,  DEPARTMENT  OF 

Infant  care  services  payment  to  University 

of  California  for  past  services  rendered 

without  an  enforceable  contract  Rl-?4 

Payment  under  community  mental  health  program 

for  past  services  rendered  without  an 

enforceable  contract  81-24 

"PUBLIC  NUISANCE" 

Defined  Civil  Code  Section  3480  fll-^^S 
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PUBLIC  OFFICE 


Vacancy  sure  to  occur  and  the  public  body  with 

power  of  appointment  may  make  a  prospective 

appointment  where  the  body  as  then  constituted 

would  have  power  to  fill  the  actual  vacancy  Sl-e** 

PUBLIC  PURPOSE 

Expenditure  for  a  discernable  public  purpose  is 

within  the  power  of  the'  Board  of  Supervisors 

despite  the  absence  of  an  enforceable  contract       Rl-''4 

Expenditure  of  public  funds  or  property  are  not 

gifts  if  they  serve  a  discernable  public  purpose     R1-74 

Opera  House  construction  and  operation  toqether 

with  related  and  convenient  facilities 

Government  Code  Section  25351.3  fll-fi<; 

Performing  arts  center  construction  and  operation 

and  lease  of  ancillary  facilities  Rl-^^i 

Supervisors  may  appropriate  funds  bevond  oavment 

of  the  contractual  obligations  of  the  city  and 

county  if  the  appropriation  in  question  serves 

a  discernable  public  purpose  Rl-?4 

PUBLIC  SAFETY  OFFICERS  PROCEDURAL  RILL  OF  RIGHTS  A^t' 

See  Government  Code,  Section  3300  et  seq.  Rl-1^ 

Not  applicable  to  San  Francisco  as  a  chartered 

city  and  county  Rl-l'i 

PUBLIC  UTILITIES  COMMISSION 

Abandonment  and  discontinuance  of  Municioal 

Railway  Lines,  Supervisors  may  consider  each 

line  or  partial  line  abandonment  individuallv        81-51 

Cloud-seeding  license  and  an  environmental 

impact  report  are  required  for  Pi-&^ 

Lake  Lloyd  weather  modification    which  overrules    RO-4^ 

Discontinuance  and  abandonment  of  Municipal 

Railway  Lines;  Supervisors  may  consider  omnibus 

resolution  or  consider  each  line  or  partial 

line  abandonment  individually  31-51 
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Discrimination  ''in'iinq  an'^  tho  rem'^'^v  qrantrpf^ 

by  Civil  Service  CoTimission  ^^-a'> 

Environmental  imoact  reoort  anr{    a  ci  nu'^-9,oo'^i  no 

license  are  requirerl  for  T.ake  qi-d«; 

Lloyd  weather  modification         which  overruip<^    Qn-d=; 

Hetch  Hetchv  Water  and  Power  cloud-^^eed  i"  na 

project  in  the  Lake  Llovd  watershf^d  r-^quiro^ 

an  environmental  imoact  reoort  m-A(^ 

and    a   cloud-seedinq    license  which   ovorrn''o<^        qn_is 

Municioal  Railwav  lines  abandonment  an-^ 

discontinuance  are  suhiect  to  the  aDorov^ii  of 

the  Board  of  Supervisors,  Charter  Section  l.'^'^'^fc)    Pi-';"' 

Municipal  Railv;av  lines  extension  and 
initiation  are  not  subject  to  the  aooroval 

of  the  Board  of  Suoervisors  ot_c;i 

qpp  PiT  ^n  qi-c7 

Power  over  Municioal  Railwav  lines  limited  to 

Charter  Section  3.SQS(c)  o^.r.^ 

Power  over  Municioal  Railwav  routes  «T-'^"> 

Power  to  establish  bus  routes  in  Coi -^on  Cr*-o 

Park  on  dedicated  or  undedicate'^  stref^^ts  is 

subject  to  consent  of  the  Recreation  an^^ 

Park  Commission  oi-c-> 

Power  to  establish  bus  routes  in  Col  df^n  Cat*^ 

Park  on  roadways  which  are  oart  o*"  "^tate 

Highway  One  does  not  requ^'re  consent  o^ 

the  Recreation  and  Park  i^om'mission  ri-ct 

Power  to  reco.mmend  abandonment  or  dl  ^^cont  i  nuanr>o 

of  transit  lines  subject  to  vot-^  of  Roar'^  o  = 

Supervisors,  -^barter  Section  3.'^^'^('^)  Pi-^^i 

Weather  resources  management  in  the  ''.ako  t,1o^"^ 
watershed  requires  an  environmental  imoar*-  ronor*- 
ano  a  cloud-seedinq  license  Q^-i<^ 

which  ov^""  r '1^  "'^    90—^'; 

'U3L,IC  WORKS  ,  D'^P.'^J^'^M^MT^  Op 

Clean  Water  program  crosstown  tunnel  wi*-^  sur^a''^ 

and  subsurface  installations  on  park  nroner tv         91 -c 


e,c, 


Penalties  assessed  pursuant  to  Electrical  Corle 

Section  27  may  not  be  appealed  to  the 

Board  of  Permit  Appeals  81-40 

RALPH  M.  BROWN  ACT 

City  Hall  entrance  sign-in  procedures  which  are 

required  for  persons  attending  night  and  weekend 

meetings  are  a  violation  of  the  Brown  Act  R1-4S 

REAL  ESTATE  DEPARTMENT 

Lease  surplus  municipal  property  through 

competitive  bidding  procedures  to  the  highest 

responsible  bidder,  Charter  Section  1.A02  qi-S« 

REAL  PROPERTY  TRANSFER  TAX 

see 

ORDINANCE  315-67  as  amended  Rl-^Q 

Collection  of  tax  on  taxable  transactions  which 

was  not  previously  collected  is  not  violation  o^ 

Article  XITIA,  Section  4,  California  Constitution    R1-?P 

Effective  date  of  ordinance,  imposition  comolete 
and  rate  established  prior  to  passage  California 
Constitution,  Article  XIIIA,  Section  4  qi-'>Q 

"Realty"  determined  by  definition  or  scooe  of 

that  term  under  state  law  Rl-?<' 

"REALTY" 

Defined  Real  Property  Transfer  Tax  Ordinance  ?l-79 
"RECORD" 

Defined  Penal  Code  Section  13301  Rl-37 

RECORDER 

Collection  practices  corrected  to  collect  tax 

imposed  prior  to  Article  XITIA  of  California 

Constitution  is  not  a  violation  of  Section  4 

of  that  Article  81-?'' 

Duty  to  collect  tax  is  not  eliminated  bv  failure 

to  collect  tax  on  past  transactions  f^^-'>o 
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Duty  to  record  document  without  fee  when  citv 

has  duty  to  record  or  city  would  derive 

substantial  benefit  from  recordation.  Government 

Code  Section  6103  and  27383  fll-43 

Failure  to  collect  tax  in  past  does  not  eliminate 

duty  to  collect  tax  on  future  transactions  fll-'>Q 

Fee  for  recording  deeds  or  leases  in  which 

city  is  grantor  or  lessor  91-43 

Fee  for  recording  documents  exemptions  under 

Government  Code  Section  6103  &  27383  81-43 

Fee  for  recording  documents  guidelines  to 

determine  payment  or  exemption  Rl-43 

Fee  to  be  charged  private  party  if  recording  is 

a  service  to  private  party  to  the  instrument  and 

not  to  the  governmental  entity.  Government 

Code  Section  6103  and  27383  81-43 

Power  to  administer  and  collect  real  property 

transfer  tax  81-2Q 

Real  property  transfer  tax;  failure  to  collect 
tax  in  past  does  not  eliminate  dutv  to  collect 
tax  on  future  transactions  81-2^ 

Right  to  require  proof  of  under  valuation  and 

exemption  from  real  property  transfer  tax  81-2*^ 

RECREATION  AND  PARK  COMMISSION 

Management  of  park  prooeifty  includes  establishment 
of  fees  for  occasional  use  of  park  prooertv  and  for 
fishing  at  Lake  Merced,  Charter  Section  3.'5S2        81-^=^ 

Power  to  administer  the  Open  Space 

Acquisition  and  Park  Renovation  Fund  81-*^ 

Power  to  approve  or  disapprove  surface  and 
subsurface  use  of  privately  dedicated  park 
property  for  crosstown  tunnel  81-fi 

Power  to  determine  if  a  proposed  use  of  Golden 

Gate  Park  is  consistent  or  inconsistent  with 

park  purposes.  Charter  Section  3.552  81-63 

Power  to  establish  fees  for  occasional  use  of 

park  property  and  for  fishing  at  Lake  Merced 

Charter  Section  3.552  81-65 
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RECREATION  AND  PARK  DEPARTMENT 

Park  property  privately  dedicated,  use  for  sewer 
project.   Larsen  Park  and  Stern  Grove  Bl-6 

Park  project  publicly  dedicated,  use  for 

sewer  project  81-6 

RECREATION  AND  PARK  DEPARTMENT,  GOLDEN  GATE  PARK 

Bus  routes  on  dedicated,  or  undedicated 

streets  require  consent  of  the  Recreation 

and  Park  Commission  Sl-fi"^ 

Bus  routes  on  part  of  State  Highway  One  do 

not  require  consent  of  the  Recreation 

and  Park  Commission  fll-f? 

Chain  of  Lakes  cleaning  and  maintenance  does 

not  require  a  coastal  development  permit 

Public  Resources  Code  Section  30610  Bl-76 

Reforestation  project  does  not  require  a 

coastal  development  permit.  Public  Resources 

Code  Section  30610  ftl-'>6 

RECREATION  AND  PARK  DEPARTMENT,  LAKE  MERCED 

Fee  for  fishing  at  Lake  Merced  to  be 

established  by  the  Recreation  and  Park 

Commission,  Charter  Section  3.552  «l-65 

RECREATION  AND  PARK  DEPARTMENT,  LARSEN  PARK 

Private  dedication  subject  to  restrictions 

in  deed  81-6 

RECREATION  AND  PARK  DEPARTMENT,  STERN  GRO^/E 

Acquisition  of  parcels  which  combined  form  the 

park  area  known  as  Stern  Grove  R1-6 

Use  for  surface  and  subsurface  installations 

of  crosstown  tunnel  clean  water  program  Rl-6 

REDEVELOPMENT  AGENCY 

Charter  Section  2.401  does  not  apply  to 

a  state  agency  81-1<* 

State  agency  which  operates  to  fulfill 

state  purposes  81-1<^ 
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Supervisor  may  appear  at  meetings  of  the 

Redevelopment  Agency;  Charter  Section  2.401. 

does  not  apply  to  a  state  agency  Sl-l** 

REGISTRAR  OF  VOTERS 

Declaration  of  intention  does  not  require 

payment  of  a  filing  fee.  Administrative 

Code  Section  16.510  81-32 

Filing  fee  not  required-  when  filing  declaration 

of  intention.  Administrative  Code  Section  16. Sin     81-'^2 

In-lieu-filing  fee  petition  governed  by  state 

law  while  sponsors'  certificate  governed  bv 

charter  Rl-'^S 

Municipal  election  under  complete  control  of 
a  charter  city  and  applicable  charter  provisions 
prevail  over  state  law  81-1'' 

See  also    Rl-'?4 
See  also   fil-lS 

Sponsors'  certificates  governed  by  charter 

while  in-lieu-filing  fee  petition  governed  bv 

state  law  Rl-?S 

REMNE,  LOUISE  H.,  BOARD  OF  SUPERVISORS,  ADDRESSEF 

Assessment  maintenance  district  formation  does 

not  require  consent  or  approval  of  property  owner 

subject  to  assessment  Rl-?0 

Littering  on  New  Year's  Eve,  existing  laws 

adequate  to  cover        *  Rl-10 

RENT  CONTROL 

Conflict  of  interest.  Supervisor  owning  1/4 

interest  in  two  rental  units  mav  particioate  in 

or  vote  on  legislation  a^'fectinq  stabilization 

or  control  of  rents  Rl-R 

Ferraro  Opinion.   Rental  units  owned  bv 
councilman,  if  3  or  less,  do  not  prohibit  vote 
on  rent  control,  Ordinance  4  FPPC  Ooinions  62        Rl-9 

See  also    Rl-lS 

Supervisor  owning  1/4  interest  in  two  rental 
units  may  participate  in  or  vote  on  legislation 
affecting  stabilization  or  control  of  rents  81-R 
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"REPAIR" 

Defined  R1-?fi 

RESIDENCE 

Preference  points  may  not  be  given  to  San 

Francisco  residents  on  entrance  and/or 

promotional  civil  service  examinations  Rl-?1 

RESIDENCE  REQUIREMENT 

Prohibited  for  applicants  and  emolovees  of 

local  governments,  California  Constitution, 

Article  XI,  Section  10(b)  Rl-?1 

RESIDENTIAL  CONDOMINIUM 

Apartment  House  License  Fee  apolies  if  it  is 

designed  for  or  occupied  as  residence  of  3  or 

more  families  living  independently  of  each  other 

and  doing  their  cooking  in  the  same  building. 

Part  III,  Municipal  Code,  Section  86  R1-S7 

RESIDENTIAL  HOTEL  UNIT  CONVERSION  &  DEMOLT'^TON  ORDTMANCF 

City  Planning  Commission  lacks  oower  to 

review  under  Charter  Section  7. 501  81-S4 

Master  Plan  procedure  of  Charter  Section  T.'iOl 

does  not  apply  Ri-^^^ 

Use  of  property  is  not  affected  but  rather  the 
type  of  tenancy  so  the  ordinance  is  not  land  use 
regulation  as  in  Charter 'Section  7. SOI  Rl-'>4 

RESOLUTION 

Declaration  of  policy  may  be  implemented  bv 
resolution  of  the  Board  of  Supervisors  when 
the  subject  matter  is  beyond  the  legislative 
jurisdiction  of  the  Board  81-?^ 

See  also    81-lR 

Legislative  enactments  may  not  include 

resolutions,  Charter  Section  2.300  81-3«; 

Project  within  meaning  of  California 

Environmental  Quality  Act,  Public  Resources 

Code  Section  21065(a)  Rl-4<; 
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Supervisors  may  adopt  by  resolution  a  declaration 
of  policy  on  matters  not  within  the  legislative 
jurisdiction  of  the  Board  of  Supervisors  81-18 

See  also    81-36 

"RESPONSIBLE  AGENCY" 

Defined  within  meaning  of  California 

Environmental  Quality  Act,  Public  Resources 

Code  Section  21069  81-46 

RETIREMENT  BOARD 

Franciscan  Treatment  Room  compensation  division 

subject  to  civil  service  provisions  Sl-'^'^ 

Industrial  benefit  eligibility  is  determined 

by  Retirement  Board  81-3Q 

Workers  compensation  claims  involving  citv 

employees  may  be  contracted  with  private 

company  if  Charter  Section  8.300-1  complied  with     81-39 

REVENUE  BOND 

Procedure  for  issuance  and  sale  is  pursuant 

to  general  law  81-60 

See  also  81-61 

See  also  81-64 

Proceeds  of  bond  issue  may  be  spent  only  as 
authorized  in  ballot  measure  approved  bv 
voters  and  in  the  statutes  and  ordinances  under 
which  issued  ^  81-60 

See  also    81-61 

REVENUE  BOND  LAW  OF  19  41 

See  81-60 

Government  Code  Section  54300  through  64700 

See  a"!  so    81-^'' 
See  also   81-64 

ROSENBLATT,  TOBY,  PRESIDENT  CITY  PLANNING 
COMMISSION,  ADDRESSEE 

Supervisors  may  offer  testimony  at  public 

hearings  of  City  Planning  Commission  deoendinq 

upon  the  nature  of  the  hearing  81-59 
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SALARY  STANDARDIZATION  ORDINANCE 

Holidays  established  for  miscellaneous  emolovees 
are  the  same  for  uniformed  personnel  of  the  ''ire 
Department,  Charter  Section  8.452  RT-fi7 

Holidays  established  in  the  Salary 

Standardization  Ordinance  may  not  be 

deleted  by  the  Board  of  Supervisors  Ql-fi7 

Incremental  steps;  Board  of  Supervisors  mav 

provide  for  accelerated  and  slower  advancement       81-4 

SAN  FRANCISCO  GENERAL  HOSPITAL 

Infant  care  services  payment  to  the  University 

of  California  for  past  services  rendered  without 

an  enforceable  contract  because  the  high  risk 

infant  care  program  serves  a  public  purpose  and 

a  public  benefit.  Charter  Section  1.101  81-'74 

SAN  FRANCISCO  MUNICIPAL  REPORTS,  1867-1868 

Outside  Lands  Ordinance,  School  properties 

pp.  578-583  81-3 

SAN  FRANCISCO  MUNICIPAL  REPORTS 

Van  Ness  Ordinance,  School  orooerties 

pp.  593-594  81-3 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT 

Education  Board  members  entitled  to 
membership  in  Health  Service  System 
Charter  Section  8.420  as  amended  81-30 

Health  Service  System  membership  open  to 

members  of  the  Board  of  Education 

Charter  Section  8.420  as  amended  81-30 

Political  division  of  the  state  created  by  or 

under  the  authority  of  general  law  81-3 

Property  holder  of  legal  title  if  other  than 

district  is  passive  trustee  with  duty  to 

execute  deeds  or  leases  at  direction  of 

the  district  81-3 

Property  holder  of  record  title  is  trustee, 

beneficial  owner  of  the  fee  is  the  State  8i-3 
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Property  ownership  governed  bv  original  method 
of  acquisition  subiect  to  subsequent  change  bv 
dedication,  estoppel  or  license  Rl-'^ 

Property.   Record  title  and  method  of 

acquisition  81-3 

Property.   Sales  and  leases  subiect  to 

fiduciary  standards  of  trustees.  Education 

Code  Section  39360  Bl-3 

State  agency  and  the  school  system  is  a 

matter  of  general  state  concern  91-3 

SARSFIELD,  EDWIN  S.,  GENERAL  MANAGER, 
DEPARTMENT  OF  SOCIAL  SERVICES,  ADDRESSEE 

Public  employee  cannot  serve  on  Social 

Services  Commission  Ri-n 

SAUSER,  ARLENE,  CHIEF  ADULT  PROBATION 
OFFICER,  ADDRESSEE 

Probation  costs  of  City  and  Countv  mav 

be  reimbursed  by  defendant  upon  Court  order 

when  probation  granted  prior  to  January  1,  l^Ri 

and  continues  beyond  that  date  91-3"^ 

SCHOOL  PROPERTY 

See  also 

PROPERTY 


SURPLUS  PROPERTY 

Acquisition  by  at  least  eight  different  methods 

and  status  may  change  under  doctrines  of 

dedication,  estoppel  or  license  Rl-3 

Conversion  to  a  new  and  different  public 

purpose  may  be  validated  by  estopoel  RT-3 

Dedication  Rl-3 

Outside  Lands  Ordinance,  San  '^'rancisco 

Municipal  Reports,  1R67-186R,  op  573-^93  Rl-3 

Title  holder  of  record  holds  as  a  trustee; 

beneficial  owner  of  the  fee  is  the  state  81-3 
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Use  for  new  public  purposes  under  a  license  Rl-T 

Van  Ness  Ordinance,  San  Francisco  Municipal 

Reports,  1867-1868,  po  593-594  Rl-3 

"SCOPE  OF  REPRESENTATION" 

Defined,  Government  Code  Section  3504  81-12 

SECRET  MEETING  LAW 

see 

RALPH  M.  BROWN  ACT 

GOVERNMENT  CODE  SECTION  54950  THROUGH  54961 

SENIOR  MANAGEMENT  SERVICE 

Implementation  under  current  charter  and 

Civil  Service  Rules  81-4 

SEPARATION  OF  POWERS 

Citizens  Advisory  Council  to  the  Police 

Commission;  creation  by  Board  of  Suoervisors 

would  be  violation  of  Charter  Section  2.401  81-4'' 

Supervisor  may  appear  before  the  Animal 

Control  and  Welfare  Commission.   Charter 

Section  2.401  does  not  apply  to  an  aqencv 

without  administrative  powers  81-19 

Supervisor  may  appear  before  the  Fire  Commission 

to  discuss  proposed  charter  amendment  a^fectinq 

the  Fire  Department  81-5 

Supervisor  may  appear  before  the  Redevelooment 

Agency.   Charter  Section  2.401  does  not  aoolv 

to  a  state  agency  81 -1Q 


SEWER 


Crosstown  tunnel,  park  propertv  to  be  used  for 

surface  and  subsurface  installations  81-6 

Park  property  to  be  used  for  surface  and 

subsurface  installations  if  the  Recreation 

and  Park  Commission  approves  81-6 
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SEWER  REVENUE  BOND  (1976) 

Authorization  for  $240  Million  in  ??ewer 

Revenue  Bonds  Rl-'=;0 

<^ee  also    Rl-fil 

?=>ee  also   Bl-'^^ 

Funds  approved  by  the  electorate  on  November  7., 
1976  may  be  expended  by  the  city  when  the  fe'^eral 
and  state  share  is  unavailable  or  reduced  Rl-fih 

See  also    Rl-fil 

Supervisors  may  authorize  $240  million  under 

the  ballot  measure  Rl-^n 

See  also  fll-'^l 

See  also  Bl-'?4 

SEYMOUR,  ROBERT  C,  PROGRAM  MANAGER,  BOARD  OF  EDUCA'^TON 

Health  Service  System;  members  of  the  Board  of 

Education  may  join  the  Health  Service  Systen 

under  Charter  Section  8.420  as  amended 

November,  1980  8l-'<0 


SIGN-IN 


City  Hall  sign-in  procedure  applies  to  citv 

employees  entering  to  work  at  night  and 

on  weekends  R1-4S 

City  Hall  sign-in  procedure  does  not  apply 

to  persons  entering  during  nights  or  weekends 

to  attend  public  meetings  81-4'=; 

SING,  LILLIAN  K. 

Election  date  for  appointee  to  newly  created 

municipal  judgeship  81-*^'' 

SOCIAL  SERVICES  COMMISSION 

Members  cannot  serve  while  holding  salaried 

public  office,  position  or  employment 

Charter  Sec.  3.570  81-11 

SPECIAL  ASSESSMENT  DISTRICT 

See 

Public  Works  Code  Section  2S0.001  et  seq.  81-?n 
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Formation  of  as5?essment  maintenance  districts 

to  maintain  and  operate  improvements  or 

facilities  of  special  benefit  to  real  property 

does  not  require  consent  or  approval  of  property 

owners  subiect  to  assessments  Sl-^O 

Maiden  Lane;  persons  with  an  interest  in 

Maiden  Lane  may  not  be  delegated  the  power  to 

approve  or  deny  special  use  permits  Rl-4*' 

SPECIAL  USE  DISTRICT 

Castro  Street/Eureka  Valley  Special  Use 

District.   Jaguar  private  club  on  second  floor 

of  building  requires  special  use  permit  fti-o 

Castro  Street/Eureka  Valley  Special  Use 

District.   Reclassification  of  property  altered 

use  permit  required  so  appeal  from  denial  of 

conditional  use  permit  was  moot  and  should  have 

been  remanded  to  the  Zoning  Administrator  Rl-*^ 

Enumeration  of  ten  special  use  districts  in 

the  City  and  County  of  San  Francisco,  City 

Planning  Code  Section  242.1  through  242. If)  Rl-27 

Expansion  of  an  existing  business  in  a  special 
use  district  constitutes  "new"  usage  requiring 
a  special  use  permit  81-27 

List  of  ten  special  use  districts  in  the  Citv 

and  County  of  San  Francisco,  ,  City 

Planning  Code  Section  242.1  through  242.10  «l-27 

New  use-expansion  of  an  existing  business  in 
a  special  use  district  constitutes  new  usage 
requiring  a  special  use  permit  R1-27 

SPECIAL  USE  PERMIT 

Required  for  expansion  of  existina  business 

in  a  special  use  district  Rl-27 

STATE  PREEMPTION 

Charter  amendment  procedures  81-17 

See  also    81-49 
See  also    81-'^2 

Legislature,  despite  an  express  declaration, 

is  not  final  arbiter  of  what  constitutes  a 

matter  of  statewide  concern  81-1^ 
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Redevelopment  is  state  interest  with  a 

state  objective  Rl-lP 

STATUTORY  CONSTRUCTION 

Charter  chapter  headings  and  captions  are 

for  convenience  only  and  may  not  be  considered 

with  the  text  R1-=;4 

Charter  provisions  81-?0 

Constitutional  construction  of  a  law  by  executive 

agency  charged  with  duty  of  executing  and 

enforcing  the  law  is  to  be  given  great  weight        Rl-l'^ 

Contemporaneous  construction  of  laws  by 

administrative  officials  charged  with 

responsibility  for  their  enforcement  is 

entitled  to  great  weight,  especially  where 

that  construction  is  long  continued  Rl-=^4 

Directory  v.  Mandatory  Rl-14 

Effectuate  purpose  sought  to  be  achieved  and 

avoid  evils  desired  to  be  eliminated  Pl-'>7 

Initiative  power  law  to  be  liberally  construed 

in  favor  of  full  exercise  of  the  power  Rl-';? 

Mandatory  v.  Directory  81-1^ 

Meaning  of  particular  word  may  be  ascertained  by 
reference  to  the  meaning  of  its  associated  words     R1-S4 

Pending  proceeding  rests  solely  on  statute  and  no 

rights  have  vested;  repeal  or  amendment  will 

terminate  all  pending  actions  dependent  unon 

the  repealed  section  absent  a  savings  clause         Rl-?*^ 

Repeal  or  amendment  of  a  statute  without  a 

savings  clause  will  terminate  all  oending 

actions  dependent  upon  the  repealed  section  and 

when  no  rights  have  vested  Rl-'>'^ 

Usual,  ordinary  import  of  statutory  language; 

court  should  not  seek  hidden  meanings  not 

suggested  by  the  statute  Rl-27 

STRAUS,  PETER,  DIRECTOR  OF  PLANNING, 

SAN  FRANCISCO  MUNICIPAL  R.MLWAY,  AHDRESS'^K 

Bus  operation  in  Golden  Gate  Park  Rl-'i'^ 
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STREET 

Hazardous  substance  spill  or  disaster  on  citv 

highways  or  streets;  Police  Department  has 

authority  to  manage  the  scene  fl1-41 

Litter  on  New  Year's  Eve  is  prohibited  by  current 

law  and  problem  is  one  of  enforcement  <<l-10 

Maiden  Lane  use  permit  approval  or  disapproval 

cannot  be  delegated  to  private  parties  81-4P 

Permit  for  special  use  approval  or  disaoproval 

cannot  be  delegated  to  private  parties  R1-4Q 

Use  permit  approval  or  disapproval 

cannot  be  delegated  to  private  parties  81-4<» 

Use  regulation  is  an  exercise  of  police  power 

and  cannot  be  delegated  to  private  parties  fll-4'3 

SUPERVISORS,  BOARD  OF 

Administrative  affairs.   Appearance  before  Fire 
Commission  to  discuss  proposed  charter  amendment 
affecting  Fire  Department  is  not  interference  in 
administrative  affairs.  Charter  Sec.  2.401  Bl-'^ 

Administrative  affairs.   Charter  Section  2.401 

does  not  apply  to  Redevelopment  Agency  or 

Commission  of  Animal  Control  and  Welfare  Sl-l^ 

Administrative  affairs.   Finance  Committee 

cannot  designate  which  uniformed  members  of 

the  Fire  Department  shall  or  shall  not  work 

on  a  holiday  Bl-'^'^ 

Assessment  maintenance  district  may  be 

established  without  consent  or  approval  of 

property  owners  subject  to  assessment  RT-T) 

Ballot  measure  on  a  matter  beyond  the 

legislative  jurisdiction  of  the  Board  of 

Supervisors  may  be  initiated  by  the  Board 

(Charter  Section  9.108)  or  by  petition  of 

the  voters  (Charter  Section  9.111)  R1-'^«; 

Charitable  contributions  may  be  made 

provided  they  serve  a  public  purpose  81-24 
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City  Planning  Commission  public  hearing  which 

is  quasi-legislative  in  nature  mav  take 

testimony  of  Supervisor  who  may  later  vote  on 

adoption  of  such  legislation  Rl-5'' 

Concession  leases  to  be  awarded,  whenever 

practical,  through  competitive  bidding 

Administrative  Code  Section  2.6-1  81-66 

Conflict  of  interest.   Condominium  conversion 

ordinance   Supervisors  owning  4  or  more  rental 

units  subject  to  proposed  ordinance  are 

disqualified  from  deliberation  or  vote  Rl-l'^ 

Conflict  of  interest.   Rent  Ordinance 

Supervisor  owning  1/4  interest  in  2  rental 

units  may  vote  on  legislation  affecting  rents        m-^ 

Conflict  of  interest.   Supervisor  may  vote  on 

resolution  accepting  gift  to  city  from  Chairman 

of  Board  of  corporation  formerly  represented 

by  the  Supervisor  in  litigation  81-S3 

SUPERVISORS,  BOARD  OF,  ADDRESSEE 

Conflict  of  interest.   Supervisors  owning  7 

or  8  rental  units  respectively  disqualified 

from  deliberations  or  voting  on  proposed 

condominium  conversion  ordinance  Rl-l*^ 

Declaration  of  policy  on  matters  not  within 

its  jur isdication  may  be  adopted  bv  resolution 

of  the  Board  i^l-lR 

Finance  Committee  lacks  power  to  determine 

holidays  for  uniformed  personnel  of  the 

Fire  Department  81-67 

Funds  may  be  appropriated  to  pay  for  past 

services  rendered  without  an  enforceable 

contract  81-24 

Grant  funds.   Supervisors  may  authorize 

application  for  and  expenditure  of  grant  funds 

in  same  resolution,  SF  Administrative  ^ode 

Section  10.170  -  10.170-3  81-?-? 

Health  Service  System  membership  open  to  members 

of  the  Board  of  Supervisors,  Charter  Section  8.402 

as  amended  November,  1980  8i-i? 
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Initiative  charter  amendment  deslqnatinq  election 

date  does  not  limit  discretion  of  the  Board 

regarding  the  election  date  RT-S'' 

Initiative  charter  amendment  to  be  submitted 

to  voters  at  election  date  selected  at  discretion 

of  Board  and  not  at  date  specified  in  petition       RT-S? 

Jaguar  private  club.   Conditional  use  appeal  to 

Board  of  Supervisors  was  moot  and  should  have 

been  remanded  to  Zoning'  Administrator  for 

special  use  application  m-*^ 

Jurisdiction  to  adopt  by  resolution  declarations 

of  policy  on  matters  not  within  its  jurisdiction     ^^l-TS 

Lack  power  over  adoption  of  amendment  to, 

or  repeal  of  City's  Master  Plan 

Charter  Section  3.524  Rl-SQ 

Lack  power  to  create  an  independent  Citizens 

Advisory  Council  to  the  Police  Commission 

Charter  Section  2.401  Rl-47 

Lack  power  to  create  any  new  positions  in  anv 

office,  agency  or  department  without  prior 

recommendation  of  the  appointing  officer 

Charter  Section  8.200  «l-47 

Lack  power  to  decrease  any  amount  in  the  proposed 

budget  for  personal  services  (Charter  Section 

6.205)  If  the  deletion  interferes  with  the  number 

of  paid  holidays  to  which  uniformed  personnel  of 

the  Fire  Department  are  entitled  81-^"' 

Lack  power  to  delete  holidays  already  established 

in  the  Salary  Standardization  Ordinance  Ri-fi7 

Lack  power  to  determine  holidays  for 

uniformed  members  of  Fire  Department  Rl->^7 

Lack  power  to  divest  itself  or  its  successors 

of  powers  vested  in  it  by  law  81-TR 

Lack  power  to  establish  amount  of  fees  to  be 

charged  for  occasional  use  of  park  prooerty  or 

for  fishing  at  Lake  Merced  PI-'^S 

Master  Plan.   Board  of  Supervisors  or  members 

thereof  may  appear  before  City  Planning 

Commission  in  public  hearings  on  adoption  of, 

amendment  to,  or  repeal  of  the  City's  Master  Plan     81-5Q 
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May  not  divest  itself  or  its  successors  of 

powers  vested  in  it  by  law  81 -l« 

Member  may  appear  before  Fire  Commission  to 

discuss  proposed  charter  amendment  affectinq 

Fire  Department  without  violation  of  Charter 

Section  2.401  81-«5 

Non-interference  in  administrative  affairs 

Charter  Section  2.401  does  not  apply  to 

Redevelopment  Agency  or-  Commission  of 

Animal  Control  and  Welfare  81-TQ 

Non-interference  in  administrative  affairs. 

Finance  Committee  cannot  designate  which 

uniformed  members  of  the  Fire  Department  shall 

or  shall  not  work  on  a  holidav  fll-*;? 

Non-interference  in  administrative  affairs. 

Supervisors  have  no  jurisdiction  over  fees 

charged  for  occasional  use  of  park  propertv 

or  for  fishing  at  Lake  Merced  Rl-fiS 

Non-interference  provisions  of  Charter 
Section  2.401  preclude  Supervisors  from 
appearing  before  boards  or  commissions  when 
public  hearings  are  either  quasi- judicial  or 
administrative  in  nature  81-S° 

Policy  declaration  on  matters  not  within 

its  jurisdiction  mav  be  adopted  by  resolution 

of  the  Board  Pi-i p 

Policy  of  awarding  concession  leases,  whenever 

practical  through  competitive  bidding 

Administrative  Code  Section  2.6-1  ^\-^^ 

Power  of  discretion  to  determine  when  an 

initiative  charter  amendment  mav  be  submitted 

to  the  voters  81-"^^ 

Power  to  act  in  quasi-judicial  capacity  in 

hearing  appeals  from  Citv  administrative 

agencies.  Charter  Section  7.501  81-SQ 

Power  to  adopt  by  resolution  declarations  of 

policy  on  matters  not  within  its  jurisdiction        81-18 

Power  to  appear  before  Citv  Planning  Commission 
in  public  hearings  on  adoption  of  amendments  to 
or  repeal  of  Citv's  Master  Plan  8l-=ic» 
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Power  to  appear  before  Commission  o^  Animal 

Control  and  Welfare,  Charter  Section  2.401 

does  not  apply  81-1*» 

Power  to  appear  before  Redevelopment  Aqencv 

Charter  Section  2.401  does  not  apply  81-1** 

Power  to  appropriate  funds  to  pay  for  past 

services  rendered  without  an  enforceable 

contract  if  they  served  a  discernable  public 

purpose.  Charter  Section  1.101  81-?4 

Power  to  approve  leases  in  excess  of  ten  year 

term  or  one  million  dollars  in  revenue 

Charter  Section  7.402-1  B\-f^(=> 

Power  to  authorize  in  same  resolution  the 

application  for  and  expenditure  of  grant  funds       t'1-2'' 

Power  to  consider  PUC  omnibus  resolution  for 

abandonment  or  partial  abandonment  of  Municipal 

Railway  lines  in  entirety  or  partial  line 

abandonment  individually.  Charter  Section  3.5QS(c)    Rl-"^! 

Power  to  create  positions  after  first  beinq 

requested  to  do  so  by  a  department  and 

following  charter  procedures  Rl-4'7 

Power  to  decrease  any  amount  contained  in  the 

proposed  budget  for  personal  services  (Charter 

Section  6.205)  but  not  if  the  deletion 

interferes  with  the  number  of  paid  holidays  to 

which  uniformed  personnel  of  the  Fire  Department 

are  entitled  Rl-*^7 

Power  to  delete  amounts  in  prooosed  budget  for 

holiday  pay  but  only  if  the  deletion  does  not 

interfere  with  the  number  of  paid  holidays  to 

which  uniformed  members  of  the  Fire  Department 

are  entitled  under  Charter  Section  8. 45?  Rl-f 

Power  to  determine  expenditures  which  will  serve 

a  public  purpose  and  aporopriate  funds  therefor      81-''^ 

Power  to  enact  any  appropriation  which  serves  a 
discernable  public  purpose.  Charter  Section  1.101     Ri-'>4 

Power  to  enact  free  schedule  to  cover  costs 

incurred  by  Human  Rights  Commission  in 

monitoring  compliance  with  nondiscrimination 

contract  provisions  81-28 
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Power  to  establish  an  assessment  maintenance 

district  without  consent  or  aporoval  of 

property  owners  subject  to  assessment  ftl-'>n 

Power  to  express  its  public  concern  on 

matter  of  civic  interest  81-47 

Power  to  impose  a  prevailing  waqe  standard  on 
contracts  other  than  those  for  public  work  or 
improvement.  Charter  Section  1.101  fll-"?? 

Power  to  make  charitable  contributions  provided 

they  serve  a  public  purpose  91-?^ 

Power  to  make  prospective  appointment  to  fill 

vacancy  sure  to  occur  in  public  office  where 

identical  body  would  fill  the  vacancv  when  it 

actually  occurs  81-^<^ 

Power  to  provide  accelerated  and  slower 

advancement  through  salarv  increments 

Charter  Section  8.407  Rl-4 

Power  to  testify  at  public  hearing  of  Citv  Planninq 

Commission  which  is  quasi-legislative  in  nature 

and  later  to  vote  on  adoption  of  such  leqislation    Rl-'^^? 

Powers  vested  in  it  by  law:   Neither  it  nor 

its  successors  may  be  divested  of  them  bv 

ordinance  or  otherwise  Rl-1^ 

President.   Charter  amendment  necessarv  to  alter 

the  method  of  election  of  the  President  of  the 

Board  of  Supervisors  and  state  law  controls 

charter  amendment  procedures  81-17 

See  also  81-48 
See  also  Rl-S'' 
See  also    81 -''O 

President,  election  and  operative  of 

proposed  top  vote  getter  charter  amendment 

to  Charter  Section  2.202  81-70 

President  election.   Date  on  which  ^oard  mav 

elect  its  President  81-^Q 

President,  election  procedures  and  proposed 

amendments  thereto  81-17 

See    also  Rl-48 

See    also  81-*i2 

See   also  81-70 


84 


President,  election.   Proposal  to  alter  methorl 
of  election  must  be  in  form  of  an  amendment  to 

Charter  Section  2.202  R1-17 

!=5ee  also  R1-4R 

See  also  Rl-'^'> 

See  also  81-70 

President  may  be  elected  at  regular  meeting  in 

advance  of  expiration  of  the  term  where  an 

identical  body  would  fill  the  vacancy  when  it 

actually  occurs        .  R1-^<> 

President,  selection  and  proposed  amendment  to 
Charter  Section  2.202  to  ensure  selection  of 
member  who  received  the  highest  number  of  votes 
in  the  preceding  supervisorial  election  91-''0 

See  also    RT-17 

President  selection.   Initiative  charter 

amendment  proposing  change  in  method  of 

selection  and  with  effective  date  designated 

does  not  limit  discretion  of  the  Board  to 

determine  date  for  submission  to  voters  Rl-'i? 

Resolutions  may  be  adopted  by  the  Board  as 

declarations  of  policy  on  matters  not  within 

its  jurisdiction  Rl-18 

Senior  management  service  Rl-4 

Sewer  Revenue  Bond  funds  may  be  soent  when 

federal  and  state  share  is  unavailable  or  reduced     Rl-<;n 

See  also   Rl-fil 

Sewer  Revenue  Bond  policy  declaration  does  not 
prevent  funds  being  soent  when  grant 
reimbursements  have  been  reduced  or  are 
unavailable 

'^ee  also 

Sewer  Revenue  Bonds  in  amount  of  $240  million 

authorized  at  election  November  2,  197^ 

See  also 
See  also 

Testimony  at  public  hearing  of  City  Planning 

Commission  which  is  quasi-iudicial  in  nature  will 

disqualify  that  Supervisor  from  hearing  the 

matter  on  appeal  before  the  Board  of  Supervisors     Rl-'^*' 
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Rl- 

-<;o 

Rl- 

-«^i 
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-<;4 

Testimony  at  public  hearinq  o^  '"itv  T5i;^nnim 
Commission  which  is  quas  i-Tpqislat  i  v<»  in  natur*? 
will  not  precluf^f^  that  "^uoervisor  ^rom  later 
voting  on  the  adoption  of  such  leqislation 

Vote  of  nine  members  required  to  dit^annrov^ 
recommendation  of  the  Public  Utilities 
Commission  for  abandonment  and  di qcontinuanc" 
of  Municipal  Railway  Lines,  Charter 
Section  3.595(0) 

UPKRVTSORS,  BOM^b  OF,  FTNAN^F  r-oMMTT'T'T^T? 

Lack  power  to  determine  holidavs  for  uni'^ormed 
members  of  the  Fire  Deoartment 

URPLUS  PROPER'^Y 

See  also 

roperty 

chool  Property 

URPLUS  PROPEP'^Y 

Lease  procedure  and  authority  of  tho  nirer<-or 
of  Property,  Charter  Section  7.40"? 

Lease  provisions  of  the  charter  are  not 
applicable  where  the  oroposed  use  is  ancii''arv 
to  a  public  puroose  and  the  oropertv  therefore 
is  not  "surolus"  as  that  term  is  used  in 
Cliarter  Section  7.40? 

Not  surolus  if  currently  unused  hut  nronosp'^ 
use  will  promote  oublic  puroose  o*"  area  in 
which  located 

AX 

Assessment  district  for  maintenance  or 
improvements  is  premised  on  the  benefit  to 
land,  charged  against  the  land  and  is  not  a  tav 

Duty  to  connect  surviv^^s  even  though  c^l  leC-ion^ 
overlooked  for  oeriod  of  time 

Fee  distinguished 
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TRUEB,  RICHARD  E.,  CAPTAIN,  POLTTf;  DEP'^. 
LEGAL  SECTION,  ADDRESSEE 

Arrest  reports  may  not  be  given  to  the  media 

Penal  Code  Section  13302  ftl-37 

TRUSTEES 

Board  of  Education  acts  in  fiduciary  capacitv 

as  trustee  in  management  and  control  of 

school  assets         .  Rl-3 

TURPSN,  LOUIS  A.,  ACTING  DIRECTOR  O^  AIRPORTS, 
ADDRESSEE 

Applicability  and  implementation  of  charter 

Section  8.300-1  Sl-^fl 

UNIVERSITY  OF  CALIFORNIA 

Infant  care  services  rendered  to  the  citv 

under  a  community  mental  health  program  without 

an  enforceable  contract  and  oavment  to  be 

made  therefor  ^\-'>A 

Laws  may  be  enforced  against  property  owned 

by  the  University  if  such  enforcement  will  not 

infringe  upon  educational  functions  RT-"' 

Police  power  regulations  governing  private 

persons  and  corporations  apply  to  the  University     R1-'' 

Property  owned  by  the  University  and  used,  for 

non-educational,  residential  purposes  is  subiect 

to  Municipal  Code  standards  of  health  and  sa^'etv     Rl-'' 

Property  owned  or  leased  by  the  University  an'^ 

used  for  educational  purposes  is  not  subiect  to 

city  building  and  zoning  ordinances  R1 -2 

Property  owned  or  leased  by  the  University  and 

used  for  educational  purposes  is  not  subiect  to 

city  fees  for  permit  processing  or  inspection        Rl-"? 

UNIVERSITY  OF  CALIFORNIA,  HASTINGS  COLLEGE  OF  LAW 

Property  used  for  non-educational  purposes 

is  subject  to  health  and  safety  standards 

of  San  Francisco  Municipal  Code  Rl-2 
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Property  used  for  student  housing  not  subject 

to  Municipal  Hotel  or  Apartment  License  ^ee 

under  Government  Code  Section  6103.7  P1-=;o 

UNIVERSITY  OF  CALIFORNIA  MEniCAL  SCHOOL 

Infant  care  services  rendered  to  the  citv  under 

a  community  mental  health  proqram  without  an 

enforceable  contract  but  to  serve  a  public  nuroose 

so  payment  to  be  made  therefor  Rl-?4 

VACATION 

Calculation  not  affected  by  5-month  break  in 

service  Rl-«^«; 

Eligibility  not  affected  by  5-month  break  in 

service  B1-5<^ 

VAN  NESS  ORDINANCE 

School  properties,  San  Francisco  Municipal 

Reports,  1867-1868,  pp  593-5«)4  Rt-'^ 

VERDUGO,  DIANA  L. 

Public  employee  cannot  serve  on  Social 

Services  Commission  Ri -1 1 

WALKER,  NANCY  G.,  BOARD  OP  SUPERVISORS,  ADDRESSEE 

Residents  of  San  Francisco  may  not  be  given 

preference  points  on  entrance  and/or 

promotional  civil  service  examinations  R1-''i 

WALSH,  JOHN  J.,  GENERAL  MANAGER,  PERSONNEL, 
CIVIL  SERVICE  COMMISSION,  ADDRESSEE 

Aliens  without  permission  to  work  from  U.S. 
Immigration  &  Naturalization  Service  mav  b<» 
precluded  from  city  government  ST-"^! 

Break  in  service  of  5  months  is  not  breach 

of  continuous  service  Rl-'^'^ 

"Continuous  Service"  of  Charter  Section  8.440 

has  been  defined  as  a  break  in  service  not 

exceeding  6  months  Rl-5fi 
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Discrimination  complaint.   'Remedy  bv  Civil  Service 

Commission  after  finding  of  emolovment 

discrimination  under  Charter  Section  3.f^f>l(c) 

and  Civil  Service  Rule  1.03(f)  R1-47 

Eligible  lists  for  promotional  and  entrancf* 

participants  to  be  combined  Charter  Section 

8.326  amendment  applies  to  examinations 

announced  prior  to  the  amendment  91 -?S 

Senior  management  servite  81-'^ 

WAR  MEMORIAL 

See  also 

DAVIES  SYMPHONY  HALL 

PERFORMING  ARTS  CENTER 

WAR  MEMORIAL  BOARD  OF  TRUSTEES 

Jurisdiction  over  the  Performing  Arts  Center 
Administrative  Code  Section  27.3  R1-<;fi 

WASTEWATER  MASTER  PLAN  1976  -  JUNE,  1980 

see  also 

CLEAN  WATER  PROGRAM  JUNE,  19  80  - 

WASTEWATER  MASTER  PLAN 

Crosstown  tunnel  construction  oroiect  with  surface 

and  subsurface  use  of  park  prooertv  81-6 

Park  property  to  be  used  for  crosstown  tunnel 
construction  project  81-6 

Sewer  Revenue  Bonds  in  amount  of  $240  million 

authorized  at  election  November  2,  1976  81-^0 

See  also   81-^1 

See  also   81-64 

"WEATHER  RESOURCES  MANAGEMENT" 

Defined.   Water  Code  Section  402  (i)  81-46 
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See 
fater  Code  Section  400  et  seq.  Ri-/i<; 

"(FATHER  RESOURCES  M\NACEMF,NT  p^^otE'^t" 

Defined.   Water  Code  Section  4n''(n  <^-\-A'^ 

LEATHER  RESOURCES  M^NAGEMEM'^  dt^OJE'^t 

Hetch  Hetchy  Water  and  ^ow^r   mu?^t  nreparc  an 
environmental  impact  report  for  ''jake  T,lovd 
weather  modification  proiect  prior  to  an 

application  for  a  cloudseedinq  license  o/\-ic. 

which  ov^r  ni"' r.-^    oo_ic; 

WORKERS    COMPEMS^TTON    C^^MMS 

Retirement   Board   mav   contract   with   oriva^-o 

company    if   Charter    Section    8.'?00-l    comolio'^   vn  th  pi_->o 

70R7MAN,    'JALLACE,    DTREC'T'OR    ot?    pr>noT7nrnY^    ^^p^^^c,,,^^^ 

Clean  water  proqram  crosstown  tunnel  with  f^ur^^co 

and  suljRurface  installations  on  park  pr'^p^rtv        qi-*^ 

DOMING 

See  also 

^AND-USE 

'Z0'-;t^]1" 

Defined  Pi-t^i 

Essence  of  zoninq  is  territorial  'division  in 

keepinq  with  the  character  o^  land^^  and 

structures  and  their  peculiar  suitahilitv  "nr 

particular  uses  and  homoaen«itv  o^  us^  within 

the  district  9i-^.a 

Health,  fire,  and  safety  leqisi.ati'^n  is  not- 

land  use  regulation  to  which  '^harter 

Section  7.501  applies  m-'^n 


Purpose  to  confine  certain  lan*^  uses  to  certain 

localities  and  to  insure  an  aesthetically 

pleasing  physical  environment  of  the  City  bv 

regulating  height,  bulk,  set  back,  etc.  within 

the  city's  jurisdiction  81-S4 

Supervisors  have  final  authority  and  may  testify 

at  public  hearings  of  the  City  Planning  Commission 

and  later  vote  on  adoption  of  such  leqislation       Rl-SQ 

ZONING  ADMINISTRATOR 

City  Planning  Code  interpretation  may  he 

apoealed  to  the  Board  of  Permit  Appeals 

Charter  Section  3.651(a)  ft1-sq 

City  Planning  Code  interpretation  mav  be  of 

general  application  in  future  cases  and  without 

reference  to  a  particular  case  City  Planning 

Code  Section  307(a)  R1-5R 

Conditional  use  appeal  to  the  Board  of  ^supervisors 

is  moot  because  of  reclassification  of  the 

property  and  appeal  should  be  remanded  to  the 

Zoning  Administrator  for  determination  as  a 

special  use  application  81-<^ 

Jaguar  private  club  conditional  use  appeal  to 

Board  of  Supervisors  was  moot  and  soecial  us*^ 

appeal  procedures  not  followed  so  matter  to  be 

remanded  to  Zoning  Administrator  RT-^ 

Power  to  interpret  the  City  Planning  Code  citv 

Planning  Code  Section  307(a)  RT-^o 

Power  to  issue  interpretations  clarifying  Citv 

Planning  Code  provisions  without  regard  to 

particular  permit  or  use  aoolication,  Citv 

Planning  Code  Section  307(a)  RI-^^R 
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\  George  Agnost, 

el  City  Attorney 


January  8,  1981 
OPINION  NO. 81-1 


REQUESTED  BY:   Fire  Chief  Andrew  Casper 


DOCUMENTS  DEPT. 

.i'^:n'>'^'i981 


PREPARED  BY:   Burk  E.  Delventhal 

Alice  Suet  Yee  Barkley  SAN  FRANCISCO 

Deputy  City  Attorneys  PUBLIC  LIBRARY 


QUESTIONS  PRESENTED 

1.  Does  an  increase  in  weekend  sick  leave  caused  by  an 
outbreak  of  influenza,  which  results  in  an  insufficient  number  of 
available  on-duty  officers  and  members  of  the  San  Francisco  Fire 
Department  to  meet  the  minimum  staffing  level  deemed  necessary  by 
the  Chief  of  Department  to  protect  the  lives  and  property  of  the 
citizens  of  San  Francisco,  constitute  an  "emergency"  within  the 
meaning  of  San  Francisco  Charter  Section  8.452  as  amended  in  June 
of  1980? 

2.  In  the  event  the  above  does  constitute  an  emergency  of 
a  temporary  nature  within  the  meaning  of  Section  8.452,  may  the 
Chief  of  Department  order  such  officers  and  members  to  work 
additional  tours  of  duty  for  the  duration  of  the  emergency? 


1.  Yes. 

2.  Yes. 


CONCLUSION 


FACTUAL  BACKGROUND 


While  weekend  disability  leave  has  decreased  by  45%  in 
calendar  year  1980  as  compared  with  the  previous  calendar  year, 
sick  leave  has  increased  by  a  total  of  27%.   Moreover,  weekend 
sick  leave  for  the  first  two  weekends  in  December  of  1980  has 
increased  by  37%  over  weekend  sick  leave  for  the  first  eleven 
months  of  1980.   This  increase  in  sick  leave  caused  the  temporary 
deactivation  of  four  firefighting  companie.s  on  December  13,  1980, 
and  the  temporary  deactivation  of  six  firefighting  companies  on 
December  14,  1980. 
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On  December  19,  1980,  the  San  Francisco  Chronicle  reported 
that  the  annual  flu  season  had  arrived  in  the  Bay  Area,  and  that 
in  the  opinion  of  the  City's  Health  Department  the  influenza 
epidemic  had  just  started  and  would  not  peak  for  some  weeks  to 
come.   The  San  Francisco  Chronicle  reported  substantially  similar 
findings  by  State  Health  Service  Department  officials  and  Los 
Angeles  Health  officials.   On  January  4,  1981,  KPIX-TV  and  KGO-TV 
San  Francisco  both  reported  on  their  respective  news  broadcasts 
that  the  Center  for  Disease  Control  in  Atlanta,  Georgia,  has 
determined  that  the  State  of  California  is  one  of  the  regional 
centers  where  the  "Bangkok  Flu"  is  widespread. 

ANALYSIS 

An  insufficient  number  of  officers  and  members  of  the  Fire 
Department  available  for  duty  may  be  caused  by  many  factors.   It 
may  be  caused  by  illnesses  among  the  men,  by  attrition  because  of 
retirement  and  by  other  causes.   In  1979,  the  San  Francisco 
firefighters'  union  initiated  a  court  action  challenging  the 
power  of  the  Fire  Chief  to  compel  union  members  to  work  overtime 
when  the  manpower  shortage  was  caused  by  budgetary  limitation. 
As  a  result  of  that  lawsuit.  Proposition  F,  amending  Section 
8.452  of  the  San  Francisco  Charter,  was  submitted  to  and  approved 
by  the  people  of  San  Francisco  in  the  June,  1980,  election.   The 
language  of  Section  8.452  of  the  San  Francisco  Charter  now  reads 
in  pertinent  part  as  follows: 

.  .  .  All  tours  of  duty  established  for  officers 
and  members  assigned  to  the  fire  fighting 
companies  and  firefighting  units  excepting  the 
arson  investigation  unit,  shall  start  at  eight 
o'clock  A.M.   No  such  officer  or  member  shall  be 
required  to  work  more  than  twenty-four 
consecutive  hours  except  in  case  of  a 
conflagration,  disaster,  or  sudden  and  unexpected 
emergency  of  a  temporary  nature  requiring  the 
services  of  more  than  the  available  on-duty 
officers  and  members  of  the  uniformed  force  of 
the  department.  .  .  .  (Emphasis  added.) 

Prior  to  the  1980  amendment,  the  words  "sudden  and  unexpected 
emergency  of  a  temporary  nature"  were  merely  phrased  as 
"emergency. " 

Section  8.452  of  the  City  Charter  on  its  face  qualified  the 
word  "emergency"  as  a  sudden  and  unexpected  event  of  a  temporary 
nature  which  would  require  "the  services  of  more  than  the 
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available  on-duty  officers  and  members  of  the  uniformed  force  of 
the  department"  and  narrowly  circumscribes  the  power  of  the  Fire 
Chief  to  order  firefighters  to  work  mandatory  overtime.   The 
question  then  is  whether  an  increase  in  sick  leave  caused  by  an 
outbreak  of  influenza,  which  leaves  the  San  Francisco  Fire 
Department  with  insufficient  manpower  to  maintain  minimum 
staffing  patterns,  constitutes  a  "sudden  and  unexpected 
emergency"  within  the  meaning  of  Section  8.452  of  the  San 
Francisco  Charter. 

In  Mullins  v.  Henderson  (1946)  75  Cal.App.2d  117, 
170  P. 2d  118,  the  court  upheld  the  power  of  the  mayor  to  issue 
three  proclamations  pursuant  to  exercise  of  emergency  power 
granted  under  the  charter.   The  court  there  found  that  if  the 
street  railway  system  broke  down,  it  would  impair  the  war  effort 
and  threaten  the  property,  lives  and  welfare  of  the  people  of  the 
entire  Bay  Area,  and  that  a  failure  by  the  mayor  to  declare  an 
emergency  would  amount  to  a  dereliction  of  duty. 

In  Verreos  v.  City  and  County  of  San  Francisco  (1976) 
63  Cal.App.3d  86,  133  Cal.Rptr.  649,  the  plaintiff  therein 
challenged  the  declaration  of  emergency  by  the  mayor  issued  in 
response  to  a  strike  by  police  officers  and  firefighters.   In 
Verreos,  supra,  the  Court  upheld  the  declaration  of  emergency  and 
cited  Mullins  v.  Henderson,  supra,  for  the  proposition  that  the 
exercise  of  emergency  powers  by  the  mayor  must  be  reasonable  and 
be  invoked  to  protect  the  lives,  property  or  welfare  of  the 
citizens  of  the  City  and  County. 

In  this  instance,  the  Fire  Chief  is  faced  with  a  personnel 
shortage  caused  by  an  outbreak  of  illness  -  the  Bangkok  flu.   The 
Fire  Chief  has  no  control  over  the  causes  of  nor  could  he  project 
this  outbreak  of  illness.   Therefore,  the  cause  of  the  present 
high  absenteeism  is  clearly  sudden  and  unexpected.   When  the 
current  outbreak  of  influenza  ceases,  the  resulting  absenteeism 
will  decrease  and  sick  leave  requests  will  return  to  a  normal 
level.   Therefore,  it  is  concluded  that  the  present  high  level  of 
sick  leave  requests  is  of  a  temporary  nature. 

It  is  clear  that  an  insufficient  number  of  firefighters  to 
provide  adequate  fire  protection  constitutes  a  serious  threat  to 
the  lives  and  property  of  the  people  of  San  Francisco. 
Therefore,  the  declaration  of  emergency  by  the  Fire  Chief  is 
reasonable.   Under  the  holding  of  Mullin  v.  Henderson,  supra, 
failure  by  the  Fire  Chief  to  consider  this  turn  of  events  as  an 
emergency  may  be  considered  a  dereliction  of  duty. 
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The  next  question  is  whether  the  Fire  Chief  of  the  San 
Francisco  Fire  Department  is  empowered  to  declare  an  emergency 
and  to  compel  the  firefighters  and  officers  of  the  San  Francisco 
Fire  Department  to  work  overtime.   The  power  of  the  Fire  Chief  of 
the  San  Francisco  Fire  Department  is  set  forth  in  8.452  of  the 
San  Francisco  Charter,  supra,  which  reads  in  relevant  part  as 
follows: 

No  such  officer  or  member  shall  be  required  to 
work  more  than  twenty-four  hours  except  in  case 
of  ...  a  sudden  and  unexpected  emergency  of  a 
temporary  nature  requiring  the  services  of  more 
than  the  available  on-duty  officers  and  members 
of  the  uniformed  force  of  the  department. 
(Emphasis  added.) 

The  Webster  Dictionary,  2d. Ed.,  Unabridged,  defines  "require"  as 
"to  demand,  to  claim  as  by  right  and  authority,  to  impose  a 
command  or  compulsion  upon  someone  to  do  something." 

When  the  people  made  provisions  in  the  Charter  for 
emergency  powers  authorizing  the  Chief  to  order  firefighters  to 
work  overtime,  they  must  have  intended  that  language  to  embrace, 
without  compromise  or  qualification,  any  situation  caused  by 
reasons  outside  the  control  or  manipulation  of  the  Fire  Chief 
which  prevents,  within  the  regular  standards  and  rules  of 
operation,  the  delivery  of  basic  fire  protection.   Therefore,  the 
above  quoted  language  in  Section  8.452  of  the  San  Francisco 
Charter  empowers  the  Fire  Chief  to  compel  the  officers  and 
members  of  the  Fire  Department  to  work  more  than  twenty-four 
hours  when  there  is  an  emergency  requiring  the  services  of  more 
than  the  available  on-duty  officers  and  members  of  the  uniformed 
force  of  the  department. 

When  the  people  of  San  Francisco  empowered  their  Fire 
Chief,  in  emergency,  to  order  firefighters  to  work  overtime,  they 
must  have  intended  to  embrace  within  that  term  all  circumstances 
which  threatened  the  provision  of  that  level  of  fire  protection 
which  the  Chief  deemed  minimally  necessary  for  the  protection  of 
the  people.   It  may  be  that  an  "emergency"  within  the  meaning  of 
the  Charter  would  not  exist  if  the  conditions  upon  which  the 
Chief  relied  for  his  determination  that  an  emergency  existed  were 
subjected  to  his  manipulation  and  control. 

As  fully  discussed  above,  this  is  clearly  not  the  case 
here.   The  Chief  has  no  control  over  an  increase  in  sick  leave 
caused  by  an  outbreak  of  influenza.  We  conclude,  therefore,  that 
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under  Section  8.542  of  the  San  Francisco  Charter,  the  Fire  Chief 
has  the  power  to  mandate  firefighters  and  officers  of  the  San 
Francisco  Fire  Department  to  work  overtime  when  faced  with  a 
marked  increase  of  sick  leave  requests  caused  by  an  outbreak  of 
influenza. 


Approved  by 


GEORGE  AGNOST 
City  Attorney 
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Respectfully  submitted, 

Bl(FQ^  E.  DELVENTHAL 
Deputy  City  Attorney 

''ALICE  SUET  YEE  BARKLEY        q~ 
Deputy  City  Attorney 


I'  and  County  of  San  Francisco: 
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Office  of  Cify  Attorney 


George  Aqnost, 
City  Atfornoy 
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OPINION  NO.  81-2 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Enforcement  of  Health  and  Safety  Standards  Set 
Forth  in  the  San  Francisco  Municipal  Code  on 
Property  Owned  by  the  University  of  California 
Hastings  College  of  Law,  Which  Property  is  Used 
for  Non-Educationai  Residential  iHurposes 

ROBERT  C.  LEVY 

Superintendent  of  Building  Inspection 

BURX  E.  DELVENTHAL 
DIANE  L.  HERMANN 
Deputy  City  Attorneys 
ELIZABETH  M.  KATZ 
Legal  Assistant 


QUESTION  PRESENTED 

May  the  City  and  County  of  San  Francisco  enforce  health 
and  safety  stanaards  set  forth  in  the  San  Francisco  Municipal 
Code  against  property  which  is  owned  by  the  University  of 
California,  Hastings  College  of  Law  but  which  is  used  for 
non-educational,  residential  purposes? 


Yes. 


CONCLUSION 


ANALYSIS 


Title  to  certain  parcels  of  real  property  which  is  the 
subject  of  your  request  for  advice  is  vested  in  the  University 
of  California,  Hastings  College  of  Law  At  the  time  Hastings 
acquired  the  property,  it  was  usea  for  non-eaucational , 
residential  purposes  (apartmenc  houses  or  residential 
hotels).   The  property  was  originally  acquirea  for  the  purpose 
of  demolishing  the  existing  builaings  ana  constructing  new 
buildings  which  were  to  oe  part  of  the  Hastings  Law  Center. 
The  existing  builaings  on  this  property  have  not  been 
demolished,  however;  and  those  buildings  are  still  used  for 
non-educational,  residential  purposes. 
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A  city  may  not  enforce  its  building  and  zoning 
ordinances  on  property  which  is  owned  or  leased  by  the 
University  of  California  (hereinafter,  "the  University")  and 
wiiich  is  used  for  educational  purposes-   Regents  of  University 
of  California  v.  City  of  Santa  Monica  (197b)  77  Cal.App.3d  130, 
143  Cai.Rptr.  27G.   See  also  Hall  v.  City  of  Taft  (195G) 
47  Cal.2d  177,  302  P . 2d  574;  City  of  Orange  v.  Valenti  (1974) 
37  Cal.App.3a  240,  112  Cai.Rptr.  379.   Nor  may  a  city  collect 
fees  from  the  Regents  for  permit  processing  or  inspections 
related  to  construction  or  other  work  on  buildivigs  owned  or 
leased  by  tne  University  for  educational  purposes,   banta 
Monica ,  supra . 

The  University,  however,  is  not  immune  from  all 
regulation.   The  University,  "while  a  governmental  institution 
and  an  instrumentality  of  the  state,  is  not  clotheo  with  the 
sovereignty  of  the  state  ana  is  not  the  sovereign."   Estate  of 
Royer  (183y)  123  Cal .  614,  624,  56  P.  461,  quotea  witn 
approval  in  Regents  of  University  of  California  v.  Superior 
Court  (1976)  17  Cal. 3a  533,  53o,  551  P .  2u  c!i4.   i*-:oreover,  "it 
is  well  settled  that  general  police  power  regulations 
governing  private  persons  anc  corporations  may  be  applied  to 
the  university."   San  Francisco  Laoor  Council  v.  Regents  of 
Dniversity  of  California  (1::^8U)  2o  Cal.3v^  7c5,  789, 

P. 2a.  .   The  aaoption  and  enforcement  of  health  and 

safety  regulations  are  clearly  exercises  of  the  police  power. 
Carlin  v.  City  of  Palm  Springs  (1971)  14  Cal.App.3d  706,  711, 
92  Cai.Rptr.  535. 

Whether  a  law  may  be  enforced  against  property  owned  by 
the  University  turns  on  whether  such  enforcement  will  infringe 
upon  the  exercise  of  the  University's  educational  functions. 
Enforcement  of  local  builaing  and  zoning  regulations  against 
property  usea  oy  the  University  for  ecucational  purpcsos  has 
been  held  to  constitute  such  an  infringement.   Santa  ::onica, 
supra.   Immunity  from  regulation,  however,  has  not  been 
accorded  where  property  owned  by  the  University  is  not  used 
for  educational  purposes.   For  example,  property  held  by  the 
University  for  non-eaucationai  purposes  may  be  assessed  for 
improvements  in  the  same  manner  as  property  neld  by  a  private 
owner.   City  Street  Imp.  Co.  v.  Regencs  (1908)  153  Cal.  776, 
780,  96  P.  801,  citea  v/itn  approval  in  Superior  Court,  supra, 
at  536.   And  a  city  may  enforce  its  zoning  laws  against  the 
use  of  property  owned  oy  the  University  out  leased  to  a 
private  party  for  non-educational  purposes.   Board  of  Trustees 
V.  City  of  Los  Angeles  (1975)  49  Cal.App.3d  45, 
122  Cai.Rptr.  361. 
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The  fact  that  the  University  may  hold  property  for 
investment  purposes  is  irrelevant.   As  the  California  Supreme 
Court  noted,  in  concluding  that  the  University  is  subject  to 
state  usury  statutes, 

The  investment  decisions  the  University 
makes  are  not  uniquely  governmental 
functions.   Careful  investment  of  endovment 
funds  does  of  course  provide  revenue  for  the 
operation  of  the  University,  but  its 
investment  decisions  are  noc  so  closely 
related  to  its  educational  decisions  as  to 
cloak  the  former  with  immunity  even  if  the 
latter  are  immune.   Superior  Court,  supra, 
at  537. 

Finally,  immunizing  the  University  from  enforcement  of 
local  safety  regulations  on  property  used  to  house  San 
Francisco's  citizens  who  are  not  University  students  raises 
serious  questions  of  public  policy.  In  Los  Angeles,  supra, 
at  52,  tne  court  noted  that  the  failure  to  enforce  local 
zoning  ordinances  against  the  University  would  create 

a  status  for  tenants  of  the  university  which 
would  be  preferential  to  tenants  of  other 
landowners.   This  preferential  status,  under 
the  circumstances,  serves  no  governmental 
purpose. 

San  Francisco  Building  Code  (Part  II,  Chapter  I,  San  Francisco 
Municipal  Code)  Section  102  provides  in  pertinent  part  as 
follows: 

The  purpose  of  this  Code  is  to  provide 
minimum  standarcs  to  safeguara  life  and 
limb,  health,  property,  anu  public  v,-elfare 
by  regulating  and  controlling  the  design, 
construction,  alteration,  repairing, 
maintenance,  use,  moving  and  removal  of 
buildings  or  other  structures  or  parts 
thereof  erected  or  to  be  erected  in  San 
Francisco.  .  .  .   (Emphasis  added.) 

(See  also  Housing  Code  (Part  II,  Chapter  XII,  San  Francisco 
Municipal  Cede)  Sections  101  and  103;  Fire  Code  (Part  II, 
Chapter  IV,  San  Francisco  Municipal  Code)  Section  1.02;  and 
City  Planning  Code  (Part  II,  Chapter  II,  San  Francisco 
Municipal  Code)  Section  101.)   In  light  of  the  express 
purposes  of  the  San  Francisco  Building  Code,  the  failure  to 
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enforce  the  minimuTn  health  and  safety  standards  set  forth 
therein  for  the  protection  of  tenants  of  residential  buildings 
merely  because  the  buildings  are  owned  by  the  University 
creates  a  status  for  tliose  tenants  whicn  is  clearly  inferior 
to  that  of  tenants  of  privately  ownea  apartment  houses  and 
residential  notels.   It  should  require  no  argument  that  the 
creation  or  tolerance  of  such  an  inferior  status  serves  no 
governmental  purpose. 

In  view  of  the  foregoing,  you  are  advised  that  the  Citv 
and  County  of  San  Francisco  may  enforce  any  and  all  health  and 
safety  standards  set  forth  in  the  San  Francisco  Municipal  Code 
on  all  property  owned  by  the  University  which  is  not  used  for 
educational  purposes. 


Respectfully  submi tiled. 


^KK  E.  diTLVENTnAL 


Deputy  City  Attorney 
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SUBJECT:       Control  and  Management  Over  School  District 
Property 

REQUESTED  BY:   ROBERT  F.  ALIOTO,  Superintendent  of  Schools 
San  Francisco  Unified  School  District 

PREPARED  BY:    BURK  E.  DELVENTHAL 
JULIAN  E.  HULTGREN 
Deputy  City  Attorneys 
Elisabeth  Brandon 
Legal  Assistant 


QUESTIONS  PRESENTED 

1.  What  are  the  respective  interests  of  the  City  and 
County  of  San  Francisco  and  the  San  Francisco  Unified  School 
District  in  school  properties? 

2.  What  is  the  nature  and  extent  of  control  and  management 
by  the  San  Francisco  Unified  School  District  over  school 
properties,  including  the  power  to  sell  and  lease? 

3.  What  are  the  fiduciary  duties  of  the  Board  of  Education 
in  the  management  of  school  properties? 

CONCLUSIONS 

1.  The  holder  of  record  title  to  school  properties, 
whether  that  be  the  City  and  County  of  San  Francisco,  San 
Francisco  Unified  School  District  or  another  government  entity, 
holds  title  as  a  trustee;  the  beneficial  owner  of  the  fee  is  the 
state.   Whether  a  particular  parcel  is  "school  property"  or 
property  dedicated  to  other  public  purpc^ses  depends  upon  the 
facts  relative  to  its  acquisition  and  its  use. 

2.  The  power  to  manage  and  control  school  property, 
including  the  authority  to  sell  and  lease  surplus  school 
property,  i^  vested  in  the  sound  discretion  of  the  Board  of 
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Educaton  of  the  San  Francisco  Unified  School  District,  subject  to 
limitations  set  forth  in  the  California  Education  Code  and 
subject  to  the  fiduciary  duties  of  trustees. 

3.   The  Board  of  Education  of  the  San  Francisco  Unified 
School  District  acts  in  a  fiduciary  capacity,  similar  to  that  of 
a  trustee,  and  must  use  the  school  property  for  school  purposes. 
In  the  management  of  trust  property,  the  Board  of  Education  of 
the  San  Francisco  Unified  School  District  must  act  prudently  in 
the  disposal  of  surplus  school  property  and  in  the  best  interest 
of  the  people  of  the  state,  as  the  ultimate  beneficiaries. 

ANALYSIS 

The  continuing  financial  problems  of  the  San  Francisco 
Unified  School  District  make  it  imperative  that  the  most 
economically  beneficial  use  be  made  of  surplus  school 
properties.   This  opinion  analyzes  the  ownership  of  school 
properties,  the  power  to  manage  and  control  those  properties  and 
the  restrictions  and  limitations  on  the  exercise  of  that  power. 

I.   BACKGROUND  INFORMATION  AND  BASIC  PRINCIPLES 

Before  an  in-depth  analysis  of  the  three  stated  questions 
it  is  important  to  understand  certain  basic  principles  and 
background  facts  which  are  the  foundation  of  this  opinion. 

1.  San  Francisco  Unified  School  District  and  the  City 
and  County  of  San  Francisco  are  separate  political 
entities . 

In  Butler  v.  Compton  Junior  College  District  (1947)  77 
Cal.App.2d  719,  the  court  explained  the  nature  of  a  school 
district  at  page  728: 

...  A  school  district  is  not  a  municipal 
corporation.   [Citation  omitted.]   It  is  a 
political  division  of  a  county  [Citation  omitted] 
and  a  county  is  not  a  municipal  corporation. 
[Citation  omitted.]   A  municipal  corporation  is 
created  only  with  the  consent  of  its  inhabitants, 
but  a  school  district  is  an  involuntary  political 
division  of  the  state,  created  by  or  under  the 
authority  of  general  laws.   [Citation  omitted.] 
A  school. district  is  an  agency  of  the  state 
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[Citation  omitted];  and  the  school  system  is  a 
matter  of  general  state  concern  and  is  not  a 
municipal  affair.   [Emphasis  added.] 

In  accord,  Esberg  v.  Badaracco  (1927)  202  Cal.  110,  115. 

2.  Whichever  political  entity  holds  the  record  legal  title 
holds  it  as  trustee  of  the  state. 

In  Pass  School  District  v.  Hollywood  City  School  District, 
(1909)  156  Cal.  416,  the  court,  answering  a  contention  that 
transfer  of  school  property  from  one  district  to  another  was  a 
taking  of  property  without  due  process,  said,  at  page  419: 

".  .  .it  should  be  sufficient  to  point  out  that 
in  all  such  cases  the  beneficial  owner  of  the  fee  is 
the  state  itself,  and  that  its  agencies  and 
mandatories — the  various  public  and  municipal 
corporations  in  whom  the  title  rests —  are 
essentially  nothing  but  trustees  of  the  state, 
holaing  the  property  and  dealing  with  it  to  the  uses 
which  the  state  itself  directs." 

3.  Powers  to  manage  and  control  school  property  and  to 
sell  or  lease  surplus  school  property  are  vested  in  the 
School  Board. 

Eduction  Code  Section  39600  provides: 

"The  governing  board  of  any  school  district  shall 
manage  and  control  school  property  within  its  district." 

Education  Code  Section  39360  provides,  in  part,  as  follows: 

"The  governing  board  of  any  school  district  may 
sell  any  real  property  belonging  to  the  school 
district  or  may  lease  for  a  term  not  exceeding  99 
years,  any  real  property  .  .  .  belonging  to  the 
school  district  which  is  not  or  will  not  be  needed 
by  the  district  for  school  classroom  buildings  at 
the  time  of  delivery  of  title  or  possession." 

As  will  be  discussed  later,  the  power  given  by  this  statute  to 
sell  or  lease  school  property  is  subject  to  any  conditions  or 
limitations  on  the  use  of  the  property  imposed  under  a  gift. 
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dedication  or  other  transfer  and,  in  exercising  this  power.  Board 
of  Education  members  act  as  fiduciaries  of  the  people  and  are 
bound  to  the  high  fiduciary  standards  of  conduct  expected  of 
trustees. 

4.   The  Van  Ness  and  Outside  Lands  Ordinances  are  the 
source  of  many  public  school  properties  in  San 
Franci  SCO. 

The  Van  Ness  Ordinance  (Ordinance  No.  822)  was  approved  by 
Mayor  Webb  on  June  20,  1855,  ratified  by  the  State  Legislature  on 
March  11,  1858  (Chapter  LXVI ,  stats.  1858)  and  confirmed  by  an 
Act  of  Congress  on  July  1,  1864.   This  ordinance  relinquished  all 
claims  of  the  City  to  lands  within  its  corporate  limits  at  the 
time  of  California's  admission  into  the  Union  to  those  parties  in 
actual  possession  of  them  on  or  before  January  1,  1855,  provided 
that  such  possession  had  been  continuous  to  the  time  of  the 
introduction  of  the  ordinance.   The  Van  Ness  Ordinance  further 
provided  that: 

"The  city,  however,  .  .  .  reserves  to  itself 
all  the  lots  which  it  now  occupies,  or  has 
already  set  apart  for  .  .  .  sites  for  School 
Houses  .  .  .  and  also  such  lots  and  lands  as  may 
be  selected  and  reserved  for  streets  and  other 
public  purposes  .  .  ." 


"The  city  shall  also  have  the  right  to  select 
and  set  apart,  from  the  lands  west  of  Larkin 
Street  ...  as  many  lots  ...  as  the  mayor  and 
common  council  may,  by  ordinance,  determine  to  be 
necessary  for  sites  for  school  houses  ..." 

Accordingly,  the  City  appointed  commissioners  to  prepare  a 
plan  and  map  "for  the  location  of  streets,  public  squares,  and 
lots  for  public  uses,  to  be  laid  out  west  of  Larkin  .  .  ." 
(Ordinance  No.  845,  approved  September  27,  1855.) 

The  Outside  Lands  Ordinance  (Order  No.  800)  was  approved 
January  14,  1868,  and  confirmed  and  ratified  by  the  Legislature 
March  27,  1868.   (Stats.  1868,  page  379  -  Chapter  CCCXXXI . ) 

This  ordinance  provided  in  part,  that  the  Board  of 
Supervisors 
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.  .  .  shall  proceed  to  devise  and  adopt  a  plan 
for  the  subdivision  into  blocks  and  lots  of  all 
the  lands  not  reserved  to  the  United  States  as  of 
July  7,  1846  .  .  .  and  to  select  and  set  apart 
for  public  uses  such  lots  and  portions  of  said 
land  as  said  Board  may  deem  necessary.  .  .  . 
(Sec.  1) 

After  providing  for  a  thirty-day  period  for  hearing  any 
objections  from  citizens,  the  Outside  Lands  Ordinance,  in  Sec.  6, 
specified  that  those  portions  of  land  designated,  among  others, 
for  "public  schools  .  .  .  shall  be  deemed  absolutely  dedicated  as 
such." 

The  history  of  these  ordinances  and  their  implementation  is 
set  forth  in  San  Francisco  Municipal  Reports,  1867-1868,  pages 
549-595.   School  reservations  delineated  on  the  map  prepared 
pursuant  to  the  Van  Ness  Ordinance  are  shown  at  pages  593-594; 
school  reservation  made  under  the  Outside  Lands  Ordinance  are  at 
pages  578-583. 

5.   San  Francisco  school  properties  -  record  title  and 
methods  of  acquisition. 

For  the  purpose  of  this  sub-section  only,  "school 
properties"  will  mean  those  properties  in  the  City  and  County  of 
San  Francisco  that  are  being  or  have  been  used  for  public  schools 
or  school-related  purposes  under  the  jurisdiction  of  the  San 
Francisco  Unified  School  District,  or  that  were  reserved, 
dedicated,  donated  or  acquired  for  such  purposes  but  have  never 
been  used  as  such. 

Record  title  to  school  properties  is  held  either  by  the 
City  and  County  of  San  Francisco  ("CCSF")  or  by  the  San  Francisco 
Unified  School  District  ("SFUSD").   In  some  cases  a  single  school 
property  consists  of  what  originally  were  separate  lots  or 
parcels,  acquired  at  different  times  and  by  different  methods, 
with  record  title  to  part  of  the  parcels  vested  in  CCSF  and  the 
balance  vested  in  SFUSD. 

School  properties  have  been  acquired  by  at  least  eight 
different  methods.   These  are: 
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1.  Reserved  for  school-house  sites  pursuant  to  the 
Van  Ness  Ordinance. 

2.  Reserved  for  public  schools  pursuant  to  the 
Outside  Lands  Ordinance. 

3.  Purchased  by  funds  raised  by  school  bonds  of 
SFUSD. 

4.  Purchased  by  funds  raised  by  general  obligation 
bonds  of  CCSF. 

5.  Purchased  by  funds  resulting  from  sale  of  other 
property. 

6.  Acquired  in  exchange  for  other  property. 

7.  Acquired  by  private  gift  or  deviise. 

8.  Purchased  by  general  funds  of  CCSF  or  of  SFUSD. 

The  method  of  acquisition  does  not  necessarily  determine 
whether  record  title  is  now  vested  in  CCSF  or  in  SFUSD.   However, 
it  does  appear  that  the  record  titles  to  most  of  the  properties 
acquired  under  the  Van  Ness  or  Outside  Lands  Ordinances  or  by 
purchase  from  general  obligation  bond  funds  are  vested  in  CCSF. 

We  are  informed  that  the  school  district  is  considering  the 
sale  or  lease  of  twenty-two  school  properties.   Appendix  A  to 
this  opinion  is  a  table  showing  each  of  these  properties  and,  to 
the  extent  of  the  information  presently  available,  the  apparent 
vesting (s)  of  record  title  and  method  (s)  of  acquisition  for  each 
of  the  properties.   The  information  from  which  this  table  was 
prepared  was  drawn  from  a  summary  of  these  twenty-two  properties 
prepared  by  the  Real  Estate  Department  of  the  City  and  County  of 
San  Francisco  and  from  the  property  files  on  these  properties 
maintained  by  that  department.   Neither  the  records  in  the  County 
Recorder's  Office  nor  the  Controller's  records  indicating  sources 
of  funds  for  purchases  has  been  checked. 

II.   OWNERSHIP  OF  SCHOOL  PROPERTY 


A.   Ownership  of  School  Property  Governed  by  Method  of  Acquisition 

It  has  been  repeatedly  held  that,  regardless  of  which 
public  entity  holds  the  legi^  title  to  school  district  property. 
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that  entity  holds  legal  title  as  trustee  and  the  beneficial 
ownership  of  the  fee  title  is  in  the  State  of  California.   As  the 
Court  said  in  Pass  School  District  vs.  Hollywood  City  School 
District  (1909)  156  Cal.416,  419: 

"...  the  beneficial  owner  of  the  fee  [of  public 
school  property]  is  the  state  itself,  and  .  .  . 
its  agencies  and  mandatories  -  the  various  public 
and  municipal  corporations  in  whom  the  title  rests  - 
are  essentially  nothing  but  trustees  of  the  state, 
holding  the  property  and  devoting  it  to  the  uses 
which  the  state  itself  directs." 

In  accord  are:   Hall  vs.  City  of  Taft  (1956)  47  Cal.2d  177,  181; 
Town  of  Atherton  vs.  Superior  Court  (1958)  159  Cal.Ap.2d  417, 
421;  Butler  vs.  Compton  Junior  College  Dist.  (1947)  77  Cal.Ap.2d 
719,  729. 

Thus,  even  though  we  may  speak  loosely  of  "property  of  the 
school  district",  the  real  owner  of  "public  school  property"  is 
the  state  which  acts  through  school  districts  in  the  management 
and  control  of  those  properties.   This  is  the  case  whether  record 
legal  title  is  in  the  school  district  or  in  the  City  and  County 
or  in  some  other  governmental  agency.   (As  used  in  this  opinion, 
the  term  "public  school  property"  will  mean  a  property  that  is  so 
used,  acquired  or  designated  for  school  purposes  as  to  be  subject 
to  the  state's  beneficial  ownership  under  the  principles 
developed  by  the  cases  cited  above.)   The  next  five  sub-sections 
of  this  opinion  analyze  properties,  by  method  of  acquisition,  to 
determine  whether  property  in  each  category  becomes  "public 
school  property"  and  is  therefore  beneficially  owned  by  the  state 
regardless  of  which  entity  holds  the  record  title.   It  should  be 
understood  that  the  conclusions  reached  in  these  five 
sub-sections  relate  to  the  status  of  the  properties  as  originally 
acquired  and/or  used  and,  except  as  noted,  that  status  would  be 
subject  to  subsequent  change  under  the  doctrines  of  dedication, 
estoppel  or  license  which  are  discussed  in  a  later  portion  of 
this  opinion. 

As  will  be  seen,  the  state  has  delegated  management  and 
control  of  these  public  school  properties  to  local  school 
boards.   However,  the  school  boards  are  accountable  to  the  people 
as  trustees  in  their  management  and  control  of  school 
properties.   They  are  subject  to  the  high  fiduciary  standards 
placed  on  trustees  and  are  bound  to  administer  the  properties 
entrusted  to  their  care  for  the  greatest  long-range  benefit  of 
the  ultimate  beneficiaries,  the  people  of  the  state. 
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1.     Properties  acquired  pursuant  to  the  Van  Ness  and  Outside 
Lands  Ordinances. 

San  Francisco  Unified  School  District  v.  San  Francisco 
(1942)  54  Cal.App.2d  105,  involved  a  dispute  between  the  school 
district  and  the  city  as  to  ownership  of  certain  property  set 
aside  for  school  purposes  by  the  Van  Ness  Ordinance.   (The 
opinion  does  not  identify  this  as  Van  Ness  Ordinance  property  but 
that  fact  is  confirmed  by  Mahoney  v.  Board  of  Education  (1909)  12 
Cal.App.  293,  295,  which  involved  the  same  property.)   In  1858, 
pursuant  to  a  statute  enacted  earlier  that  year  (statutes  1858, 
page  341)  ,  the  property  had  been  conveyed  to  the  Board  of 
Education  "...  in  trust  for  said  city  and  county  [of  San 
Francisco]  .  .  .  for  the  use  and  benefit  of  the  school  department 
of  said  city  and  county  .  .  ."  by  a  deed  from  the  Commissioners 
of  the  Funded  Debt  of  the  city  of  San  Francisco.    In  the 
legislative  session  of  1873-4,  the  legislature  authorized  the 
Board  of  Supervisors  to  lease  this  property  for  twenty  years  with 
the  rentals  to  be  used  solely  for  paying  principal  and  interest 
of  school  bonds  issued  for  the  purchase  of  school  sites  and  the 
erection  of  school  buildings.   The  legislation  further  imposed 
the  duty  upon  the  Board  of  Supervisors  to  pay  any  deficiency  on 
the  bonds  from  the  general  fund  and  provided  that  all  other 
inconsistent  Acts  were,  for  the  purposes  of  this  Act, 
repealed. (Stats.  1873-4,  p. 848). 

The  court  concluded  that  the  1873-74  statute  did  not  repeal 
the  trust  for  school  purposes  but  only  granted  special  powers  to 
the  Board  of  Supervisors  over  the  lot  for  a  limited  period  in 
furtherance  of  the  trust.   (In  explaining  this  special  procedure 
the  Court  noted  that  the  credit  of  the  city  and  county  was  placed 
behind  the  bonds  which  were  to  be  paid  by  the  proceeds  of  the 
lease.)   The  Court  held  this  did  not  divest  the  title  of  the 
school  district  and  affirmed  the  lower  courts  decision  quieting 
title  in  the  district.   At  pages  109  -  110,  the  court  says: 

"It  is  inconceivable  to  us  that  merely  as  an 
incident  to  a  statute  by  which  a  valuable  parcel  of 
land  devoted  to  school  purposes  way  made  the  means 
of  financing  a  20  year  bond  issue  also  for  school 
purposes  it  was  the  legislative  intent  that  at  the 
expiration  of  the  twenty-year  period,  the  land 
should  no  longer  be  devoted  to  the  purposes  of 
public  education." 
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Board  of  Education  v.  Fowler  (1861)  19  Cal.ll,  also 
involved  a  lot  set  aside  for  school  purposes  pursuant  to  the  Van 
Ness  Ordinance.   In  that  case  the  Board  of  Education  sought 
ejectment  against  a  defendant  who  claimed  as  successor  to  persons 
in  actual  possession  of  the  lot  in  1855.   The  court  held  that  the 
lot  in  question  had  been  reserved  by  the  city  for  school  purposes 
and  therefore  that  a  full  unencumbered  fee  title  did  not  pass  to 
the  persons  in  possession  in  1855.   In  doing  so,  the  court 
stated,  at  page  25: 

"Evidently  the  Legislature  regarded  these 
resolutions  as  the  acts  of  the  City,  and  that  these 
acts  reserved  or  set  apart  these  lots  for  school 
purposes.   (See  acts  of  1855,53,  342.)   The  acts  of 
the  city  were  not  referred  to  as  valid  or  invalid 
acts  of  themselves,  but  as  acts  indicating  the 
purpose  of  the  city  authorities  in  respect  to  these 
reservations,  and  the  Legislature  meant  to  give 
effect  to  such  purposes." 

(Accord,  Board  of  Education  v.  Martin  (1891)  92  Cal.  209;  Board 
of  Education  v.  Donahue  (1878)  53  Cal.  190.). 

The  import  of  these  decision  is  that  lots  set  aside  for 
school  purposes  under  the  Van  Ness  Ordinance  are  impressed  with  a 
trust  for  school  purposes  and,  as  such,  are  "public  school 
properties." 

The  Outside  Lands  Ordinance  supports  a  similar  conclusion 
regarding  lots  set  aside  for  school  purposes  pursuant  to  that 
ordinance.   Section  2  of  that  ordinance  required  the  making  of  a 
map  upon  which  would  be  designated  the  lots  set  apart  for  public 
uses  and  the  particular  use  for  which  each  lot  was  set  apart. 
Section  6  provided  that  lots  so  set  apart  and  designated  for 
specific  public  uses  (including  public  schools)  "shall  be  deemed 
absolutely  dedicated  as  such".   This  ordinance  was  also  confirmed 
and  ratified  by  the  Legislature  (Stats.  1868,  page  379  -  Chapter 
CCCXXXI)  thereby  effecting  a  declaration  by  the  state  that  the 
lanas  reserved  under  the  ordinance  were  reserved  for  the 
specified  public  purposes. 

2.    Properties  purchased  with  funds  raised  by  school  bonds  or 
by  general  obligation  bonds  issued  for  school  purposes. 

The  issuance  of  school  bonds  is  governed  by  the  provisions 
of  Education  Code,  Section  15000,  et  seq.   Section  15100  provides 
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that  the  governing  board  of  the  school  district  may  order  the 
superintendant  to  call  an  election  to  determine  whether  bonds 
should  be  issuea  for,  among  other  purposes,  "(a)  The  purchasing 
of  school  lots."   The  notice  of  election,  specified  under  section 
15120  (2)  shall  contain,  among  other  things,  "(a)  the  purposes 
for  which  the  bonds  are  to  be  issued."   Section  15146  provides 
for  issuance  of  the  bonds,  and  deposit  of  the  proceeds  of  their 
sale  in  the  county  treasury  to  the  credit  of  the  building  fund  of 
the  school  district.   It  further  provides  that  the  proceeds 
"shall  not  be  applied  to  any  other  purposes  than  those  for  which 
the  bonds  were  issued."   The  clear  import  of  these  sections  is 
that  funds  generated  by  issuance  of  school  bonds  are  funds  of  the 
school  district  and  can  be  used  only  for  the  purposes  specified 
when  the  bond  election  was  held.   If  that  purpose  was  "the 
purchasing  of  school  lots",  it  is  clear  that  the  real  property 
thus  purchased  becomes  "public  school  property." 

General  obligation  bonds  are  authorized  by  Government  Code 
Sees.  43600,  et  seq.,  which  are  derived  from  legislation 
originally  enacted  in  1901  (Stats.  1901,  Ch.  XXXIII,  pages  27,  et 
seq.).   Section  43602  provides  that  bonds  may  be  issued  for  "any 
municipal  improvement",  which  term  is  defined,  in  Section  43601, 
to  include  "schoolhouses"  and  "the  acquisition  of  real  property 
.  .  .  for  any  public  use  .  .  .  ."   The  purpose  of  the  bonded  debt 
must  be  set  forth  in  the  ordinance  calling  for  its  submission  to 
the  electorate  (Section  43610)  and  the  proceeds  of  the  bonds, 
shall  be  placed  in  the  treasury  to  the  credit  of  the  proper 
improvement  fund  and  applied  exclusively  to  the  purpose  recited 
in  the  ordinance.   (Section  43628).   Therefore,  if  any  general 
obligation  bond  funds  are  used  to  purchase  property  for  school 
purposes  (e.g.  "school  lots")  those  funds  must,  throughout  the 
bond  issuance  proceedings,  have  been  designated  as  being  raised 
for  such  school  purposes,  and  only  school  purpose  property  can 
legally  be  purchases  with  those  funds.   It  is  axiomatic  that 
properties  so  purchased  are  "public  school  properties."   A 
careful  analysis  of  the  cases  supports  this  conclusion. 

That  a  city  bond  issue  to  acquire  school  property  or  build 
schoolhouses  is  a  proper  municipal  function  has  been  affirmed  in 
In  re  Wetmore  (1893)  99  Cal.  146,  and  Law  v.  San  Francisco  (1904) 
144  Cal.  384.   In  Los  Angeles  School  Dist.  v.  Longdon  (1905)  148 
Cal.  380,  the  court  reviews  those  cases  and  concludes,  at  page 
383: 
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"It  thus  may  be  taken  as  decided  and  settled  that 
a  city,  as  such,  may  bond  itself  for  public-school 
purposes,  and  that  this  power  extends  to  all  cases 
where  the  object  is  in  furtherance,  and  not  in 
derogation  of  or  in  conflict  with,  tne  general 
school  system  established  by  the  state."   (Emphasis 
added. ) 

Thus,  the  validity  of  a  general  obligation  bond  issue  for 
school  purposes  is  founded  upon  the  requirement  that  such 
municipal  financing  must  be  in  furtherance,  and  not  in 
derogation,  of  the  state's  general  school  system.   Basic  to  that 
system  are  the  principles  that  "public  schools  .  .  .  are  a  matter 
of  statewide  rather  than  local  municipal  concern",  that  "the 
power  of  the  state  Legislature  over  the  public  schools  in 
plenary"  and  that  education  "is  in  a  sense  exclusively  the 
function  of  the  state."   (Hall  v.  City  of  Taft  (1956)  47  Cal.2d 
177,  179-181.)   If  school  sites  and  buildings,  financed  with 
funds  from  municipal  bond  issues  specifically  designated  for  such 
school  purposes,  were  to  become  general  city  property  and  not 
"public  school  property",  this  would  not  only  be  a  violation  of 
Government  Code  Section  43628  (bond  funds  must  be  used  for  the 
designated  purpose),  but  also  an  interference  with  the  state's 
primary  power  over  education.   Full  fee  ownership  by  the  city, 
carrying  with  it  full  power  of  management  and  control,  would  be 
in  clear  derogation  of  the  state's  intention  to  retain  plenary 
power  over  public  schools  and  in  conflict  with  the  principle  that 
education  is  a  statewide  concern  and  the  exclusive  function  of 
the  state  government. 

Since  such  a  usurpation  of  the  state's  power  would  not  be 
permitted,  it  must  be  concluded  that  properties  purchased  for 
school  purposes  from  general  obligation  bond  funds  become  "public 
school  properties"  and  not  general  properties  of  the  city. 

3.    Properties  purchased  with  funds  of  the  City  and  County  not 
designated  or  set  aside  for  school  purposes. 

Property  that  is  purchased  with  general  funds  of  the  City 
and  County  or  the  proceeds  of  a  bond  issue  for  general  public 
purposes  (without  designating  a  portion  of  the  funds  for  school 
purposes)  and  with  title  taken  in  the  City  and  County's  name  is 
clearly  property  of  the  City  and  County.   However,  if  such 
property  is  subsequently  unconditionally  offered  to  the  school 
district  fOK  school  purposes,  and  so  used  by  the  district,  the 
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transaction  would  fulfill  the  two  requirements  of  a  dedication; 
i.e.  an  offer  by  the  property  owner  (City  and  County  of  San 
Francisco),  unequivocally  indicated  by  words  or  acts,  to  dedicate 
the  land  to  a  public  use,  and  an  acceptance  of  the  offer  by  the 
public  (San  Francisco  Unified  School  District) .   (Union 
Transportation  Co.  v.  Sacramento  County  (1954)  42  Cal.2d  235, 
240.)   Upon  a  completed  dedication,  the  City  and  County  holds  the 
property  for  the  dedicated  public  use,  which  "use  .  .  .  [does] 
not  vest  in  the  city,  nor  in  the  inhabitants  of  the  city,  but  in 
the  public."   (Hoadley  v.  San  Francisco  (1875)  50  Cal.  265,274; 
see  also,  Visalia  v.  Jacobs  (1884)  65  Cal.  434,  436.)   Although 
the  City  and  County  may  hold  the  legal  title  to  school  property, 
".  .  .  it  is  at  all  times  held  by  it  .  .  .  for  the  benefit  of  the 
whole  public,  and  without  any  real  proprietary  interest 
therein."   (Board  of  Education  v.  Martin,  supra,  216.) 

As  will  be  discussed  in  more  detail  later,  reasonable 
conditions,  restrictions  and  limitations  may  be  attached  to  a 
dedication  and  these  can  be  enforced  by  the  dedicator  by 
appropriate  court  action.   The  City  and  County  also  retains 
standing  to  prevent  any  improper  or  wasteful  use  of  such 
dedicated  property,  whether  it  is  subject  to  specific 
restrictions  on  use  or  not. 

The  applicability  of  the  principle  of  dedication  to 
properties  owned  by  government  entities  and  the  effect  of  such  a 
dedication  are  discussed  subsequently  in  the  section  entitled 
"Conversion  of  Public  Properties  to  New  Public  Uses." 

4.    Properties  purchased  from  revenues  of  sales  of  other 
property  or  acquired  by  exchange. 

Property  acquired  either  by  purchase  with  funds  resulting 
from  sale  of  other  property  or  by  exchange  for  other  property 
would  initially  take  on  the  character  of  the  property  that  had 
been  sold  or  was  being  exchanged;  ie.  it  would  be  public  school 
property  if  the  source  property  was  public  school  property  and 
would  not  be  public  school  property  if  the  source  property  was 
not.   However,  the  circumstances  of  the  acquisition  and  of  the 
subsequent  use  could  transform  city  owned  property  into  public 
school  property  and  vice-versa.   The  requirements  for  such  a 
conversion  will  be  discussed  in  the  subsequent  section  entitled 
"Conversion  of  Public  Properties  to  New  Public  Uses". 


Robert  F.  Alioto  13  January  19,  1981 

OPINION  NO.  81-3 

5.    Properties  acquired  by  gift  or  devise. 

The  instrument  by  which  a  gift  or  devise  is  effected  may  be 
general  in  form,  not  specifying  a  particular  public  purpose  for 
which  the  property  is  to  be  used,  or  it  may  expressly  designate  a 
particular  public  purpose  for  which  the  gift  or  devise  is 
intended.   (Egan  v.  San  Francisco  (1913)  165  Cal.576,  585-586; 
Government  Code,  Sections  37354  and  37355.)   If  the  gift  or 
devise  is  general  and  unrestricted,  the  title  would  vest  in  the 
grantee-devisee  in  trust  for  school  purposes  if  the  recipient  is 
the  school  district  or  in  trust  for  general  public  purposes  if 
the  recipient  is  the  city. 

If  the  instrument  by  which  the  gift  or  devise  is  effected 
specifies  a  particular  public  purpose  for  which  the  property  is 
to  be  used  and  the  public  accepts  the  offered  property,  a 
dedication  to  such  specified  use  is  accomplished  and  the  property 
is  held  by  the  public  body  "...  impressed  with  the  use  for 
which  it  was  dedicated."   (Slavich  v.  Hamilton  (1927)  201  Cal. 
299,  305-306.)   In  general,  property  dedicated  by  a  private  party 
to  the  public  must  be  used  for  the  purpose  named  (Spinks  v.  Los 
Angeles,  (1934)  220  Cal. 366;  Olmstead  v.  San  Diego,  (1932)  124 
Cal.App.l4)   Therefore,  properties  acquired  by  gift  or  devise 
for  specific  purposes  take  on  the  following  status:   (1)   if 
expressed  to  be  given  for  school  purposes  they  are  public  school 
properties;  (2)  if  expressed  to  be  given  for  other  specific 
public  purposes  they  are  impressed  with  the  designated  use  and  do 
not  become  public  school  properties  even  though  used  as  such. 

In  addition  to  expressing  a  public  use  for  which  the  gift 
or  devise  is  intended,  the  instrument  may  condition  the  transfer 
on  the  use  of  the  property  for  the  specified  purpose.   If  the 
language  is  construed  as  a  true  condition,  and  not  merely  a 
covenant,  the  grantor  or  devisor  (or  the  successors  thereof) 
retains  a  right  of  reverter  which,  if  the  condition  is  broken, 
will  cause  the  title  to  revert  and  re-vest  in  the 
grantor-devisor.   (In  general,  see  26  Cal.Jur.3d,  Dedication, 
Section  52  and  Deeds,  Section  229.) 

6.  Ownership  of  school  property  governed  by  method  of 
acquisition  -  Summary. 

Regardless  of  which  governmental  agency  holds  the  legal 
title,  the  beneficial  owner  of  the  fee  of  "public  school 
property"  i§.  the  state.  Management  and  control  of  such 
properties  has  been  granted  to  the  school  district  by  the  state. 
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In  exercising  such  management  and  control  the  Board  of  Education 
is  bound  to  the  fiduciary  standards  of  trustees.   The  original 
status  of  property  as  "public  school  property"  or  as  City  and 
County  property  is  determined  by  the  method  and  circumstances  of 
its  acquisition,  but  this  status  may  be  changed  by  subsequent 
events.   An  analysis  of  properties,  by  method  of  acquisition, 
leads  to  the  following  conclusions: 

a.  Properties  reserved  for  school  purposes 
pursuant  to  the  Van  Ness  and  Outside  Lands 
Ordinances  are  "public  school  properties". 

b.  Properties  purchased  with  funds  from  school 
bonds  or  general  obligation  bonds  issued  for  school 
purposes  are  "public  school  properties." 

c.  Properties  purchased  with  City  and  County 
funds  not  designated  for  school  purposes  are 
properties  of  the  City  and  County  and  not  "public 
school  properties." 

d.  Properties  purchased  with  sales  proceeds  of, 
or  by  exchange  for,  other  property  have  the  same 
status,  either  "public  school  property"  or  City  and 
County  property,  as  the  source  property. 

e.  Donated  properties  are  impressed  with  a 
dedicated  use  if  the  donor  specified  the  use  of  the 
property  for  a  particular  public  purpose.   If  the 
donor  expresses  no  particular  purpose,  the  City  and 
County  takes  such  property  for  general  public 
purposes  and  the  school  district  for  school  purposes. 

f.  Properties  of  the  City  and  County  can  be 
dedicated  for  school  purposes  but  such  a  dedication 
would  be  subject  to  any  conditions  or  restrictions 
imposed  by  the  dedicator.  The  City  and  County  can 
enforce  such  conditions  and  restrictions  and  also 
has  standing  to  prevent  improper  or  wasteful  use  of 
properties  dedicated  for  school  purposes. 

B.   Conversion  of  Public  Properties  to  New  Public  Uses. 

As  has  been  demonstrated,  the  public  purpose  for  which 
property  is.  dedicated  is,  in  the  first  instance,  determined  by 
the  method  of  acquisition  and  the  initial  use.   Except  for 
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properties  dedicated  by  private  parties  for  specific  public  uses, 
that  dedicated  purpose  can  be  changed  by  subsequent  events. 

1.   Dedication  to  a  new  public  purpose. 

The  state,  or  its  political  subdivisions,  including 
■unicipalities,  can  make  an  offer  of  dedication  of  land  owned  by 
it  for  a  specific  public  use.  (City  of  Oakland  v.  Burns  (1956)  46 
Cal.2d  401,  405;  County  of  Yolo  v.  Barney  (1889)  79  Cal.375, 
379-380;  Humphreys  v.  San  Francisco  (1928)  92  Cal.App.69.) 

Although  the  reported  cases  repeatedly  use  the  term 
■dedication",  not  all  principles  of  private  dedication  are 
applicable  to  the  case  of  the  designation  by  a  political  body  of 
land  it  already  owns  for  a  specific  public  purpose.   (See  Miller 
and  Starr,  California  R.E.,  S  20:23)   In  Ritzman  v.  City  of  Los 
Angeles  (1940)  38  Cal.App.2d  470,  the  court,  at  page  474, 
criticizes  the  decisions  dealing  with  diversion  of  land  from  a 
dedicated  use  for  failing  to  distinguish  between  lands  acquired 
by  private  dedication  and  those  purchased  or  condemned  by  the 
public  body.   In  general,  land  acquired  by  a  private  dedication 
for  a  specific  public  purpose  cannot  be  diverted  to  another  and 
different  purpose.   (Ritzman  v.  City  of  Los  Angeles,  supra.; 
Barter  v.  City  of  San  Jose,  (1904)  141  Cal.659.)   A  less  strict 
construction  is  adopted  as  to  dedications  made  by  the  public 
(i.e.  a  government  entity)  and  the  public  body  may,  provided  it 
acts  in  compliance  with  applicable  law,  discontinue  the  original 
dedicated  use  and  apply  the  land  to  another  public  use.   (County 
of  Yolo  V.  Barney  (1889)  79  Cal. 375,379;  Slavich  v.  Hamilton 
(1927)  201  Cal. 299, 303.)   In  Spinks  v.  City  of  Los  Angeles  (1934) 
220  Cal. 366,  the  question  was  whether  the  defendant  municipality 
could  use  a  portion  of  West  Lake  Park,  which  was  part  of  the 
pueblo  lands  and  owned  in  fee  by  the  city,  for  a  public  street. 
The  Court  ruled  in  favor  of  such  use  and  stated,  at  page  369, 
that  "...  the  City  is  only  dedicating  its  own  property  to  a 
different  public  use  than  that  to  which  it  has  been  heretofor 
subjected." 

Similarly,  the  state,  as  to  properties  equitably  owned  by 
it  and  set  aside  for  specific  public  purposes,  has  the  power  to 
re-dedicate  that  land  to  other  public  purposes.   "(Tlhe 
legislature  could,  after  the  dedication,  change  the  conditions 
upon  which  the  dedication  was  made  from  time  to  time."    (Barter 
V.  City  of  San  Jose  (1904)  141  Cal.  659,663.) 

In  Mahoney  v.  Board  of  Education  (1909)  12  Cal.App.293,  the 
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plaintiff  sought  to  restrain  the  San  Francisco  Board  of  Education 
from  leasing  certain  property  which,  pursuant  to  the  Van  Ness 
Ordinance,  had  been  set  aside  for  school  purposes.   (It  was  not 
until  1929,  with  the  enactment  of  School  Code  Section  6.190,  that 
school  districts  were  given  statutory  power  to  lease  surplus 
school  property.   Statutes,  1929,  School  Code,  p.  275.)   The 
court  held  that,  although  such  a  lease  was  a  diversion  from  the 
dedicated  school  purposes,  the  state  had  unlimited  power  to 
authorize  such  a  diversion  and  that  such  authorization  was 
accomplished  by  the  act  of  the  legislature  in  approving  a  city 
charter  provision  authorizing  such  a  lease.  At  page  295  the 
court  says: 

"It  is  also  true  that  when  dedicated  land  is 
situated  within  a  municipality,  but  is  set  aside  and 
reserved  by  the  state  for  certain  purposes,  the 
municipality  has  no  authority  to  divert  the  property 
from  such  purposes.   But  the  right  of  the  state  to 
do  so,  on  the  other  hand,  is  unlimited,  unless  there 
are  contract  restrictions  or  private  rights  of  an 
abutting  owner  or  other  person  involved." 

Similarly,  in  Hart  v.  Burnett  (1860)  15  Cal.530,  the  court 
found  that  the  City  and  County  of  San  Francisco  held  title  to  the 
old  pueblo  lands  in  trust  for  the  purposes  for  which  it  was 
dedicated  by  the  Mexican  law,  and  stated,  at  page  581, 

"We  do  not  dispute  the  proposition  that  the 
legislature,  perhaps  without  the  consent  of  the  City 
and  County  of  San  Francisco  -  certainly  with  it  - 
could,  by  virtue  of  its  paramount  political 
sovereignty,  change  the  trusts  upon  which  these 
lands  were  held." 

What  limitations  are  there  on  the  respective  powers  of  the 
City  and  County  of  San  Francisco  and  the  San  Francisco  Unified 
School  District  to  dedicate  their  property  to  new  and  different 
public  purposes? 

The  basic  measure  of  the  City's  powers  is  found  in  its 
Charter  and  municipal  laws.   In  City  of  Oakland  v.  Burns,  supra, 
the  court  held  that  the  plaintiff  lacked  power  to  dedicate  a 
public  street  by  implication  because  the  city  charter  provided 
the  specific  and  exclusive  means  for  accomplishing  such  a 
dedication.^  The  court  stated  the  guiding  principle  in  reaching 
this  decision  at  page  405: 
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"It  is  the  general  rule  that  a  nunicipal 
corporation,  unless  specifically  restricted,  may  as 
well  make  an  actual  offer  of  dedication  of  land 
owned  by  it  as  a  private  owner  (citations)  and  the 
■tanner  in  which  such  offer  can  be  made  will  be  the 
same  in  both  cases  (citation)  except  insofar  as  for 
a  municipal  corporation,  the  mode  is  restricted  by 
law,  constitution  or  charter." 

Therefore,  unless  dedication  for  a  particular  purpose  is 
restricted  or  prohibited,  a  municipality  may  make  an  offer  to 
dedicate  in  the  s£une  manner  as  a  private  owner.   A  dedication  may 
be  statutory,  in  which  case  the  statutory  method  must  be  followed 
or,  if  there  is  no  statute,  a  dedication  may  be  accomplished  by 
fulfilling  the  ccmunon  law  dedication  requirements. 
Cherokee  Valley  Farms,  Inc.  v.  Sumroerville  Elementary  School 
District  (1973)  30  Cal.App.3d  579,584.)   sets  out  these 
requirements  at  page  584: 

"A  common  law  dedication  does  not  require  a 
writing,  nor  must  the  formalities  of  any  statute, 
such  as  the  statute  of  frauds,  be  satisfied.  All 
that  is  necessary  is  sufficient  evidence  that  the 
property  owner  either  expressly  or  impliedly 
manifested  an  unequivocal  intention  to  offer  the 
property  for  a  public  purpose  and  that  there  was  an 
acceptance  of  the  offer  by  the  public.  (Citations)" 

In  County  of  Yolo  v.  Barney  (1889)  79  Cal.375,  379,  use  by 
the  county  of  land  owned  by  it  for  a  hospital  was  found  to 
constitute  a  dedication.   Humphreys  v.  San  Francisco  (1928)  92 
Cal.App.69,  involved  pueblo  lands  that  had  been  set  aside  for  the 
purpose  of  a  public  hospital.   The  property  was  not  used  for  a 
hospital,  however,  and  in  1899  the  Board  of  Supervisors 
transferred  the  land  to  the  Board  of  Park  Commissioners  and  it 
was  thereafter  developed  as  a  public  park.   Even  though  there  was 
no  express  offer  of  dedication,  the  court  found  that  the  lands 
had  been  dedicated  for  park  purposes. 

The  offer  to  dedicate  may  be  express  (e.g.  by  deed  or  other 
writing,  or  by  act  of  the  owner  manifesting  his  intention  to 
dedicate)  or  it  may  be  implied  (e.g.  acts  not  directly 
manifesting  the  intention,  but  from  which  the  law  will  imply  the 
intent).   (Venice  v.  Shortline  Beach  Land  Co.  (1919)  180  Cal. 
447,  450;   geople  v.  County  of  Marin  (1894)  103  Cal.  223,  227.) 
Acceptance  by  the  public  may  be  manifested  by  direct  action  (e.g. 
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ordinance  or  declaration  of  public  authorities)  or  may  be  shown 
by  mere  user  without  any  such  formal  action.   (Venice  v. 
Shortline  Beach  Land  Co.,  supra,  at  page  450.) 

Under  these  principles,  the  City  and  County  of  San 
Francisco  would  have  power  to  make  a  common  law  dedication  of  its 
property  for  school  purposes  if  its  laws  and  Charter  do  not 
prohibit  such  a  dedication  and  do  not  provide  a  specific 
statutory  method  for  making  one.  There  are  no  provisions  in 
either  Charter  or  municipal  codes  that  prohibit  or  that  prescribe 
a  procedure  for  making  a  dedication  for  school  purposes. 
Therefore,  a  common  law  dedication  for  school  purposes  is  within 
the  powers  of  the  City  and  County  of  San  Francisco.  Any 
properties  of  the  City  and  County  which  have  been  made  available 
for  school  purposes  under  circumstances  expressing  or  implying  an 
intention  to  offer  the  property  for  such  purposes  will,  if 
suitably  accepted  by  the  San  Francisco  Unified  School  District, 
be  dedicated  to  those  school  purposes.!. 


^  Although  not  dealing  directly  with  dedication,  the 
procedures  for  interdepartmental  transfers  of  city  property  (San 
Francisco  Administrative  Code,  sections  23.7  -  23.17) ,  if 
followed  in  transfer ing  city  property  to  the  school  district, 
would  negate  any  implication  of  an  intention  to  dedicate  and 
therefore  avoid  a  dedication.  Section  23.7  defines  "department" 
to  include  "the  board  of  education  of  the  city  and  county  when 
properties  of  the  city  and  county  acquired  or  constructed  for 
school  purposes  from  city  and  county  funds  are  concerned." 
Section  23.9  authorizes  transfers  between  departments  of  "real 
property  .  .  .  belonging  to  the  city  and  county"  and  the 
remaining  sections  establish  the  procedures  to  be  followed  in 
making  such  transfers. 

It  should  first  be  noted  that  these  sections  apply  only  to 
properties  belonging  to  the  city  and  county  and  have  no 
application  to  properties  of  the  school  district,  whether  set 
aside  pursuant  to  the  Van  Ness  or  Outside  Lands  Ordinances  or 
acquired  by  bond  funds  earmarked  for  school  purposes  or  by  other 
school  district  funds.  As  to  transfers  of  properties  of  the  city 
and  county.  Section  23.13  provides  for  a  resolution  by  the  Board 
of  Supervisors  ordering  the  transfer,  which  "may  be  made  without 
limit  or  for  a  limited  period  to  be  stated  in  the  resolution."  A 
resolution  specifying  a  limited  period,  or  otherwise  indicating 
that  the  city  is  not  unqualifiedly  offering  the  property  for 
school  purposes,  shows  the  absence  of  an  intention  to  dedicate. 
It  is  in  cases  where  the  provisions  of  these  sections  have  not 
been  followed  that  the  elements  of  a  dedication  might  exist. 
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However,  the  City  and  County,  as  the  dedicator,  may  impose 
reasonable  conditions,  restrictions  or  limitations  on  the  use  for 
school  purposes.   (Wofford  Heights  Associates  v.  County  of  Kern 
(1963)  219  Cal.App.2d  34,  40;  Hill  v.  City  of  Oxnard  (1920)  46 
Cal.App.  624,  62d.)   A  limitation  on  use  may  be  in  the  form  of  a 
covenant,  in  which  case  the  obligation  to  use  the  property  for 
the  specified  purpose  can  be  enforced  by  court  action.   (Marshall 
V.  Standard  Oil  Co.  (1936)  17  Cal.App. 2d  19,  24,  29.)   If, 
instead,  a  limitation  is  expressed  as  a  condition,  the  City  and 
County,  as  dedicator,  can  claim  a  reversion  of  the  property  on  a 
breach  of  the  condition.   (Johnston  v.  City  of  Los  Angeles  (1917) 
176  Cal.  479,  486,  487;  Papst  v.  Hamilton  (1901)  133  Cal.  631, 
632.)   Even  if  a  dedication  for  school  use  is  unconditional,  the 
City  and  County  retains  standing  to  protect  the  public  from  any 
improper  or  wasteful  use  made  of  the  dedicated  property. 

The  remaining  question,  then,  is  whether  the  school 
district  has  power  to  dedicate  its  school  property  to  new  and 
different  public  uses.   That  the  state  can  re-dedicate  its 
property  to  new  uses  is  clear  (Mahoney  v.  Board  of  Education, 
supra,  295) ,  as  is  the  principle  that  school  districts  are 
agencies  of  the  state  (Hall  v.  City  of  Taft  (1956  47  Cal. 2d  177, 
181),  but  does  a  school  district's  authority  as  agent  include  the 
power  to  effect  a  dedication? 

Button  v.  Pasadena  City  Schools  (1968)  261  Cal.App. 2d  586, 
defines  the  limits  of  a  school  district's  power  at  page  592: 

"[T]he  powers,  duties  and  obligations  of  a  school 
district  must  be  found  within  the  limits  of  the 
statutory  provisions  governing  school  districts." 

As  to  the  powers  of  a  school  board,  Barry  v.  Goad  (1891)  89 
Cal.  215,  says,  at  page  218: 

"The  board  of  education  of  the  city  and  county  of 
San  Francisco  is  a  creature  of  the  legislature,  and 
has  only  such  powers  as  have  been  conferred  upon  it." 

The  only  statutes  authorizing  the  dedication  of  school 
properties  to  other  uses  are  Education  Code  Sections  39540-39545 
and  81310-81315,  which  relate  to  dedications  for  street,  highway 
and  public  utility  purposes.   Since  there  is  no  legislative  grant 
of  authority  to  dedicate  for  other  purposes,  it  must  be  concluded 
that  school  districts,  and  their  governing  boards,  have  not  been 
granted  that- power. 
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2.    Conversion  to  a  new  public  purpose  by  Equitable  Estoppel. 

It  is  clear  that  a  school  district  does  not  have  power  to 
dedicate  or  sununarily  set  aside  parcels  o£  school  property  for 
other  uses,  public  or  private.   An  attempt  to  do  so,  being  in 
excess  of  the  powers  conferred  upon  the  district,  can  be 
restrained  by  an  action  brought  for  that  purpose.   (Barry  v. 
Goad,  supra.)   However,  if  the  City  has  detrimentally  relied  upon 
the  District's  offer  of  school  parcels  for  other  public  uses,  by 
the  expenditure  of  time  and  funds  in  improving  and  maintaining 
the  new  use  of  the  property  over  a  long  period  of  time,  a  valid 
conversion  of  the  property  to  the  new  public  purpose  may  be 
effected,  not  by  dedication  but  by  application  of  the  doctrine  of 
estoppel. 

The  older  rule  that  estoppel  will  not  be  enforced  against 
the  government  has  given  way  to  the  more  enlightened  view  that 
"estoppel  may  be  invoked  against  a  governmental  agency  where 
•justice  and  right  require  it.'"   (Shoban  v.  Board  of  Trustees 
(1969)  276  Cal.App.2d  534,  542-544.)   In  Palo  Alto  Inv.  Co.  v. 
County  of  Placer  (1969)  269  Cal.App.2d  363,  366,  estoppel  was 
applied  to  preclude  a  county  from  asserting  ownership  of  a 
segment  of  a  relocated  roadway. 

Although  the  Courts  exercise  considerable  caution  when  the 
effect  of  raising  an  estoppel  would  be  to  transfer  title  to  land 
from  one  person  to  another,  estoppel  was  applied  in  City  of  Long 
Beach  v.  Mansell  (1970)  3  Cal  3rd,  462,  to  divest  the  State  of 
California  of  its  trust  interest  in  certain  tidelands  and 
submerged  lands  even  though  the  California  Constitution 
prohibited  alienation  of  such  lands  by  the  State.   At  page  496, 
the  Court  stated  the  rule  governing  equitable  estoppel  against 
the  government  as   follows: 

"The  goverment  may  be  bound  by  an  equitable 
estoppel  in  the  same  manner  as  a  private  party  when 
the  elements  requisite  to  such  an  estoppel  against  a 
private  party  are  present  and,  in  the  considered 
view  of  a  Court  of  equity,  the  injustice  which  would 
result  from  a  failure  to  uphold  an  estoppel   is  of 
sufficient  dimension  to  justify  any  effect  upon 
public  interest  or  policy  which  would  result  from 
the  raising  of  an  estoppel." 

Application  of  this  rule  is  a  two  step  process.  First,  the 
facts  must  satisfy  the  elements  for  raising  an  estoppel.   Second, 
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the  injustice  i£  estoppel  is  not  applied  must  outweigh  any 
adverse  effect  its  application  would  have  upon  public  interest  or 
policy.   The  four  elements  that  must  be  present  for  application 
of  the  estoppel  doctrine  are  stated  by  the  Mansell  Court  at  page 
489: 

"(1)   The  party  to  be  estopped  must  be  apprised 
of  the  facts;  (2)  he  must  intend  that  his  conduct 
shall  be  acted  upon,  or  must  so  act  that  the  party 
asserting  the  estoppel  had  a  right  to  believe  it  was 
so  intended;  (3)  the  other  party  must  be  ignorant  of 
the  true  state  of  the  facts;  and  (4)  he  must  rely 
upon  the  conduct  to  his  injury." 

We  proceed  now  to  apply  these  tests  to  a  group  of 
properties  which,  although  set  aside  or  otherwise  designated  for 
school  purposes,  have  instead  been  used  for  other  public 
purposes,  including  playgrounds  and  parks,  police  facilities, 
fire  facilities,  juvenile  court,  and  public  libraries. 
Twenty-four  properties  of  this  type  are  listed  in  a  table 
attached  to  a  report  of  then  Superintendent  of  Schools,  Harold 
Spears,  entitled  "LAND  ACQUISITION  POLICIES  AND  PRACTICES  OF  THE 
SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT,  dated  November  26,  1956. 
That  table  is  reproduced  and  attached  to  this  letter  as 
Appendix  B.^  The  ownership  status  of  these  properties  is 
complicated  by  their  use,  often  of  long  standing,  for  these  other 
public  purposes.   For  the  purpose  of  this  discussion  of  the 
estoppel  doctrine,  it  will  be  assumed  that  these  properties  were 
set  aside  for  school  purposes  under  the  Van  Ness  or  Outside  Lands 
ordinances,  or  were  otherwise  designated  for  school  purposes,  so 
that  they  would  be  presumptively  public  school  properties. 

In  these  cases,  estoppel  would  be  applied,  not  to  effect  a 
transfer  of  title,  but  to  validate  a  devotion  of  school 
properties  to  new  and  different  public  uses.   The  crucial  fact 
upon  which  the  school  district  must  rely,  if  it  should  seek  to 


2  The  current  record  title  and  use  of  these  properties 
have  not  been  verified  nor  has  it  been  determined  that  the 
properties  shown  on  this  list  are  all  of  the  school  district 
properties  being  used  for  other  public  purposes.  Accordingly, 
this  list  should  be  considered  illustrative  only,  until  the 
status  of  each  of  these  properties  has  been  checked  and  any  other 
properties  ^n  this  category  have  been  identified. 
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reclaiin  these  properties,  is  that  when  it  indicated  its  consent 
to  their  use  for  other  public  purposes,  it  did  not  intend  that 
such  a  deviation  in  public  use  would  be  binding  and,  instead, 
intended  to  reserve  a  right,  subsequently  and  at  any  time,  to 
reclaim  these  properties  for  school  use.   It  is  clear  that,  if 
this  was  the  district's  hidden  intent,  it  was  apprised  of  that 
fact  but,  nevertheless,  intended  that  the  City  and  County  would 
act  upon  its  unqualified  offer  and  adapt  these  properties  to  the 
other  public  uses.   It  would  also  appear  that  the  City  and  County 
was  unaware  of  any  intention  on  the  part  of  the  district  to 
reserve  these  properties  for  school  uses  and,  clearly,  the  City 
and  County,  having  expended  time  and  funds  in  improving  these 
properties  for  the  new  public  uses,  would  be  injured  by  its 
reliance  upon  the  school  district's  conduct  if  estoppel  is  not 
applied. 

In  the  case  of  Berkeley  Lawn  Bowling  Club  v.  City  of 
Berkeley  (1974)  42  Cal.App.3d  280,  the  court  makes  a  similar 
analysis  of  the  facts.  The  City  of  Berkeley  had  given  a 
nonexclusive  lease  of  certain  bowling  greens  to  the  club  but 
later,  during  the  term  of  the  lease,  declared  its  intention  to 
convert  one  of  the  greens  to  other  uses.  The  court  found  that 
the  City  had  failed  to  disclose  its  intention  to  retain  the  power 
to  destroy  the  greens  and  that  all  the  elements  of  estoppel  were 
met.  Therefore,  the  Court  held  the  City  was  estopped  to  deny  the 
club  the  nonexclusive  use  of  the  greens  throughout  the  term  of 
the  lease.   (See  pages  288-289.) 

Such  facts  satisfy  the  elements  for  application  of  estoppel 
against  a  private  party.  As  stated  above,  the  additional  test 
for  an  estoppel  against  the  government  is  a  weighing  of  the 
injustice  which  would  result  if  estoppel  was  not  applied  against 
any  effect  upon  public  interest  or  policy  resulting  from 
application  of  an  estoppel. 

The  injustices  if  estoppel  is  not  applied  are  obvious. 
These  properties  have  been  long  used  for  their  new  public 
purposes.   Improvements  have  been  placed  upon  them  at  city 
expense  and  maintenance  costs  have  been  borne  by  the  city  during 
all  these  years.  These  parks,  playgrounds,  public  safety 
facilities  and  libraries  are  of  unquestionable  benefit  to  the 
public,  including  those  employed  by  and  directly  served  by  the 
schools.  Members  of  the  public  have  come  to  rely  upon  these 
properties  to  provide  facilities  for  open  space  and  recreation 
and  to  protect  their  lives  and  properties.  All  of  these  benefits 
would  be  sacrificed,  to  the  great  prejudice  of  the  public  and  of 
the  City  and  County,  if  the'^'school  district  should  be  allowed  to 
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displace  these  other  public  uses  and  reclaim  these  properties 
for  school  purposes.   On  the  other  hand,  estoppel  would  not  have 
a  substantial  damaging  effect  upon  public  interest  or  policy. 
The  basic  policies  are:  (1)  that  lands  held  for  school  purposes 
should  not  be  disposed  of  to  the  prejudice  of  an  effective  school 
system;  and  (2)  that,  if  disposal  is  appropriate,  the  public 
shall  be  adequately  compensated  for  such  properties.   In  this 
case,  the  properties  have  not  been  alienated  into  private  hands 
but  are  retained  as  public  properties  being  devoted  to  other 
public  purposes.   These  properties  have  not  been  necessary  to 
development  of  the  school  system  and,  instead  of  being 
prejudicial  to  that  system,  their  new  public  uses  are  beneficial 
to  and  supportive  of  it.   This  transfer  in  public  use  is  not  an 
unconstitutional  gift  of  public  property;  the  benefits  inuring  to 
the  public  and  the  school  district  from  the  new  public  uses  are 
adequate  consideration  for  the  re-dedication  of  these  school 
properties  to  those  new  uses.   (County  of  Alameda  v.  Carleson 
(1971)  5  Cal.3d  730,  745-746.3 


3  The  California  Constitution,  Article  16,  S  6  provides 
that  the  Legislature  shall  have  no  power  ".  .  .to  make  any  gift 
or  authorize  the  making  of  any  gift,  of  any  public  money  or  thing 
of  value  to  any  individual,  municipal,  or  other  corporation 
whatever  .  .  .  ."   Because  the  school  district  is  an  agency  of 
the  state,  if  conversion  of  school  property  to  other  public  uses 
is  a  gift  of  public  money  or  other  thing  of  value  it  would  be  in 
violation  of  the  constitution  and  void.   The  rule  for  determining 
whether  a  contribution  of  public  funds  or  property  to  another 
government  entity  is  an  unconstitutional  gift  is  stated  in  Santa 
Barbara  etc.  Agency  v.  All  Persons  (1957)  47  Cal.2d  699,  at 
page  707: 

"...  a  contribution  from  one  public  agency  to 
another  for  a  purely  local  purpose  of  the  donee 
agency  is  in  violation  of  the  constitutional 
prohibition,  but  .  .  .  such  a  contribution  is  legal 
if  it  serves  the  public  purpose  of  the  donor  agency 
even  though  it  is  beneficial  to  local  purposes  of 
the  donee  agency.   (citations)" 

(Accord,  Ransom  v.  L.  A.  City  High  School  Dist.  (1954)  129 
Cal.App.2d  500,  506.) 
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It  has  been  said  that  "The  proprietary  interest  in  all  such 
property  [jails,  courthouses,  hospitals,  schoolhouses,  engine 
lots,]  belongs  to  the  public"  (Board  of  Education  v.  Martin, 
supra,  215-216)  and  that  the  state  has  an  unlimited  right  to 
divert  such  properties  from  the  original  uses  to  other  public 
purposes.   (Mahoney  v.  Board  of  Education,  supra,  295.)   The 
conversion  of  these  school  properties  to  other  public  purposes  is 
not  a  withdrawal  from  public  use  and  does  not  offend  any  basic 
principles  of  public  policy. 

The  conclusion  drawn  from  this  analysis  can  be  summarized 
as  follows:   A  property  which  was  once  public  school  property, 
whether  ever  used  as  such  or  not,  but  which  has  been  diverted  to 
other  public  use  for  a  substantial  time  and  under  circumstances 
satisfying  the  requirements  for  application  of  an  estoppel 
against  the  school  district,  has  ceased  to  be  public  school 
property  and  has  become  instead  property  impressed  with  the  new 
public  purpose  for  which  it  is  being  used. 

3.    Use  for  new  public  purposes  under  a  License. 

Should  the  elements  be  incomplete  to  establish  a  dedication 
by  the  City  and  County  or  a  transfer  by  estoppel  by  the  school 
district,  and  unless  some  other  transaction  (e.g.,  a  lease)  is 
clearly  intended,  the  right  of  the  "transferee"  to  use  the 
property  would  be  in  the  nature  of  a  license. 


(Footnote  3  continued) 


Since  the  San  Francisco  Unified  School  District  is 
co-extensive  in  jurisdictional  area  with  the  boundaries  of  the 
City  and  County  of  San  Francisco,  the  District  would  receive  a 
benefit  from  the  utilization  of  surplus  school  properties  for 
playgrounds  and  parks,  libraries  and  police,  fire  and  juvenile 
court  facilities.   The  school  district  relies  upon  the  City  and 
County's  police,  fire  and  juvenile  court  facilities  for 
protection  of  its  properties,  its  employees,  and  its  students. 
Public  libraries  are  used,  by  students  and  teachers  alike,  for 
study  and  classroom  preparation;  public  playgrounds  and  parks  are 
visited  on  school  field  trips  and  provide  recreational  facilities 
for  students  and  employees  of  public  schools.   The  use  of  surplus 
school  properties  for  any  of  these  purposes  would  serve  the 
public  purposes  of  the  school  district  and  be  beneficial  to  it. 
Accordingly,  devotion  of  unneeded  school  properties  to  such  other 
public  purposes  would  not  be  an  unconstitutional  gift  of  public 
property. 
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A  license,  in  respect  to  real  estate,  is  defined  in  Emerson 
V.  Bergin.  (1888)  76  Cal.  197,  201,  as  "an  authority  to  do  a 
particular  act,  or  series  of  acts,  on  another's  land  without 
possessing  any  estate  therein."  That  case  also  expresses  the 
general  rule  that  "a  mere  license  may  be  revoked  at  any  time  at 
the  pleasure  of  the  licensor."   However,  the  exception  to  this 
rule  is  stated  in  Stoner  v.  Zucker,  (1906)  148  Cal. 516,  at  page 
520: 

"Where  a  licensee  .  .  .  has  expended  money,  or 
its  equivalent  in  labor,  in  the  execution  of  the 
license,  the  license  becomes  irrevocable,  the 
licensee  will  have  a  right  of  entry  upon  the  lands 
of  the  licensor  for  the  purpose  of  maintaining  his 
structures,  or,  in  general,  his  rights  under  his 
license,  and  the  license  will  continue  for  so  long  a 
time  as  the  nature  of  it  calls  for." 

(Accord,  Cooke  v.  Ramponi  (1952)  38  Cal. 2d  282,  286.) 

What  are  the  results  if  these  rules  are  applied  to  a 
transaction  between  the  City  and  County  of  San  Francisco  and  the 
school  district?   If  a  license  is  created  and  if  the  licensee, 
whether  City  and  County  or  school  district,  has  expended  money  in 
execution  of  the  license,  (for  example  by  making  substantial 
improvements  on  the  property) ,  the  license  has  become  irrevocable 
and  will  continue  for  whatever  period  is  reasonable  and  necessary 
to  accomplish  its  purpose.   In  addition,  when  a  licensee  erects 
structures  upon  the  land,  consent  on  the  part  of  the  owner  of  the 
land  that  the  structures  shall  remain  the  property  of  the 
licensee  will  be  implied  in  the  absence  of  evidence  of  a  contrary 
intention.   (Gosliner  v.  Briones  (1921)  187  Cal.  557,  561.) 
Accordingly,  any  structures  erected  on  the  land  subject  to  the 
license  remain  the  property  of  the  licensee  who  is  entitled  to 
compensation  for  their  value  in  the  event  of  the  sale  or  other 
disposition  of  the  property. 

4.   Conversion  of  public  properties  to  new  public  uses  -  Summary. 

Property  of  the  City  and  County  can  be  dedicated  for  school 
purposes  if  the  dual  elements  for  a  common  law  dedication,  an 
unequivocal  offer  for  school  purposes  and  an  acceptance  by  the 
school  district,  are  present.   Upon  a  completed  dedication  the 
property  becomes  "public  school  property."   However,  the 
dedication  Qay  be  made  subject  to  conditions,  restrictions  and 
limitations 'which  the  City  and  County  can  enforce  by  court 
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action.   The  City  and  County  also  retains  standing  to  piotect  the 
property  from  any  improper  or  wasteful  use. 

Although  a  school  district  lacks  the  power  to  dedicate  its 
property  for  other  public  purposes,  if  "public  school  property" 
has  been  used  for  a  substantial  time  under  circumstances  that 
will  raise  an  estoppel  against  the  district's  reclaiming  it,  the 
property  will  be  impressed  with  the  new  public  purpose  and  will 
cease  to  be  "public  school  property." 

If  property  is  transferred  between  the  City  and  County  and 
the  school  district  and  the  facts  do  not  establish  a  dedication 
or  an  estoppel,  the  transferee  holds  under  a  license,  unless  some 
other  relationship  is  clearly  intended.   The  license  is  revocable 
unless  the  licensee  has  expended  money  in  its  execution,  in  which 
case  it  lasts  as  long  as  necessary  to  accomplish  its  purpose. 

III.   SALES  ANa  LEASES  OF  SCHOOL  PROPERTY 

In  view  of  the  fact  that  the  San  Francisco  Unified  School 
District  is  considering  the  sale  or  lease  of  some  of  its  surplus 
properties,  it  becomes  important  to  analyze,  not  only  the  Board 
of  Education's  power  to  make  such  sales  and  leases,  but  the 
fiduciary  standards  governing  the  exercise  of  that  power. 

School  districts  are  given  the  power  to  sell  or  lease 
school  property,  in  appropriate  circumstances,  by  Education  Code 
Section  39360.   However,  that  power  is  not  without  constraints. 
It  is,  of  course,  subject  to  any  conditions  or  limitations  on  use 
impressed  upon  the  property  and  the  exercise  of  the  power  by  the 
Board  of  Education  must  comply  with  the  fiduciary  standards  of 
trustees.   The  section  provides: 

"The  governing  board  of  any  school  district  may 
sell  any  real  property  belonging  to  the  school 
district  or  may  lease  for  a  term  not  exceeding  99 
years,  any  real  property,  together  with  any  personal 
property  located  thereon,  belonging  to  the  school 
district  which  is  not  or  will  not  be  needed  by  the 
district  for  school  classroom  buildings  at  the  time 
of  delivery  of  title  or  possession.   The  sale  or 
lease  may  be  made  without  first  taking  a  vote  of  the 
electors  of  the  district,  and  shall  be  made  in  the 
manner  provided  in  this  article." 
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That  article  (Education  Code  Sees.  39360-39384), 
supplemented  by  other  relevant  code  sections,   goes  on  to  spell 
out  the  steps  the  Board  of  Education  must  follow  in  making  such  a 
sale  or  lease.   The  basic  statutory  scheme  is  as  follows: 

Sections  39390-39404;   If  a  school  site  contains  land  which 
has  been  used  for  playground,  playing  field  or  other 
outdoor  recreational  and  open-space  purposes  for  at  lease 
eight  years  immediately  preceding  the  Board's  determination 
to  sell  or  lease  the  site,  the  Board  shall  first  offer  the 
portion  used  for  such  purposes  to  specified  public  agencies 
in  which  the  land  is  situated.   The  agencies,  listed  in 
priority  order,  are: 

(a)  First,  any  city; 

(b)  Second,  any  park  or  recreation  district; 

(c)  Third,  any  regional  park  authority; 

(d)  Fourth,  any  county. 

The  sale  price  shall  not  exceed  the  cost  of  acquisition, 
and  improvements,  adjusted  for  cost  of  living  increases  or 
decreases,  except  that  the  price  shall  not  be  less  than  25% 
of  the  fair  market  value  or  less  than  the  amount  necessary 
to  retire  bonded  indebtedness  and  approved  state  aid 
applications  attributable  to  the  property.   The  ceiling 
for  annual  lease  payments  is  1/20  of  the  maximum  sale 
price.   The  statutes  restrict  use  by  the  acquiring  agency 
to  specified  recreational  and  open-space  purposes  and 
provide  for  certain  reacquisition  rights  of  the  school 
district.   (Section  39398.)   There  are  also  limited 
exemptions  and  alternative  provisions  (Sections  39401  and 
39402)  and  a  provision  that  the  article  shall  apply  only 
until  30%  of  the  total  surplus  school  acreage  shall  have 
been  acquired  by  public  agencies.   (Section  39403.) 
Because  Section  39399  provides  that  this  article  shall 
govern  in  the  event  of  a  conflict  between  it  and  Article  2 
(Sections  39030,  et  ©eq.)  or  Article  4  (Sections  39360,  et 
seq.)  the  provisions  of  Sections  39390-39404  must  be 
followed,  if  applicable,  before  sales  or  leases  under  other 
Education  Code  sections  can  be  effected. 
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Section  39030;  The  Board  may  sell  for  less  than 
fair  market  value,  to  a  park  district,  city,  or 
county  for  park,  recreational  or  open-space 
purposes. 

Section  39363.5;   Except  for  sales  under  Section 
39030,  et  seq.,  the  sale  or  lease  with  an  option  to 
purchase  shall  comply  with  the  following  procedures: 

(a)  First,  the  property  shall  be  offered  at  fair 
market  value  to  specified  park  and  recreation 
departments  and  the  housing  authority,  pursuant 
to  Government  Code  Sections  54220,  et.  seq. 

(b)  Second,  the  property  shall  be  offered  at 
fair  market  value  in  the  following  order: 

(1)  To  the  Director  of  General  Services,  the 
university  and  state  college  systems,  the 
county,  the  city  and  any  public  housing 
authority  in  the  county;  and 

(2)  To  any  public  district  or  other  political 
subdivision  in  the  state,  the  federal 
government,  and  non-profit  charitable 
corporations,  by  giving  a  public  notice  of 
such  offer. 

(c)  Third,  the  property  shall  be  made  available 
in  writing  to  the  former  owner,  in  accordance 
with  Sec.  39369.5 

(d)  Fourth,  the  property  may  be  disposed  of  in 
any  other  manner  authorized  by  law. 

The  "manner  authorized  by  law"  for  such  disposal,  as 
set  forth  in  the  Education  Code,  is  as  follows: 

Section  39366.  The  Board  shall  adopt  a  resolution, 
by  a  two-thirds  vote,  declaring  its  intention  to 
sell  or  lease  property  and  fixing  a  time  not  less 
than  three  weeks  thereafter  for  a  meeting  at  which 
to  receive  and  consider  sealed  bids.  Copies  of  the 
resolution  shall  be  posted  and  published  as  provided 
in  Section  39369. 
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Section  39371;   Bids  shall  be  opened  at  the  time  and 
place  fixed  in  the  Board's  resolution.   The  highest 
bid  made  by  a  responsible  bidder  which  meets  the 
terms  and  conditions  specified  in  the  resolution 
shall  be  accepted  unless  a  higher  oral  bid  is  made 
and  accepted  or  the  Board  rejects  all  bids. 

Section  39372;   Before  accepting  any  written  bid 
the  Board  shall  call  for  oral  bids.   If  any  oral 
bids  are  made  which  exceed  the  highest  written  bid 
by  at  least  5%,  the  highest  such  bid  made  by  a 
responsible  bidder  which  meets  the  terms  and 
conditions  shall  be  accepted. 

Section  39375.   Final  acceptance  may  be  made  at  the 
same  session  or,  within  10  days,  at  an  adjourned 
session. 

Section  39376;   The  Board  may  reject  all  bids  and 
withdraw  the  property  from  sale  or  lease. 

Section  39377;   A  resolution  of  acceptance  by  the 
Board  authorizes  execution  of  a  deed  or  lease  by  the 
president,  other  presiding  officer  or  the  members  of 
the  Board  upon  full  performance  by  the  purchaser  or 
lessee. 

Section  39363;   The  funds  derived  from  such  sale  or 
lease  "...  may  be  deposited  in  the  general  funds 
of  the  district  for  any  general  fund  purpose  if  the 
school  district  governing  board  and  the  State 
Allocation  Board  have  determined  that  the  district 
has  no  anticipated  need  for  additional  sites  or 
building  construction  for  the  5-year  period 
following  such  sale  or  lease,  and  the  district  has 
no  major  deferred  maintenance  requirements." 

Education  Code  Sections  39500-39503  provide  an 
additional  method  for  a  sale  or  lease  of  property  to 
the  federal  government,  its  agencies,  the  state,  any 
county,  city  and  county,  city  or  special  district, 
or  to  any  other  school  district.   The  transaction 
shall  be  upon  terms  negotiated  between  the  parties 
and  need  not  comply  with  any  other  provisions  of  the 
Education  Code.   However,  this  may  be  done  only  if 
the  authorizing  resolution  is  adopted  unanimously  by 
all  members  of  the  Boaf^d  and  is  published  as 
required  by  Section  39502. 
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It  is  clear  that  the  Board  of  Education's  power  to  sell  or 
lease  school  property  is  circumscribed  by  these  statutes.   "A 
board  of  School  trustees  is  an  administrative  agency  created  by 
statute  and  invested  only  with  the  powers  expressly  conferred  by 
the  Legislature  [citation]  and  cannot  exceed  the  powers  granted 
to  them."   (Paterson  v.  Board  of  Trustees  (1958)  157  Cal.App.2d 
811,  818;  quoted  with  approval  in  Uhlmann  v.  Alhajnbra  etc.  School 
District  (1963)  221  Cal.App.2d  228,  at  p.  234.))   "Where  the 
statute  prescribes  the  only  mode  by  which  the  power  to  contract 
shall  be  exercised  the  mode  is  the  measure  of  the  power."   (Reams 
V.  Cooley,  (1915)  171  Cal.  150,  154.)   However,  need  the  Board  of 
Education  merely  satisfy  the  statutory  steps  set  out  in  these 
statutes  or  does  the  Board  have  additional  obligations  of  a 
fiduciary  nature  because  of  its  position  as  the  representative  of 
the  school  district  and,  ultimately,  of  the  people  of  the  State? 

The  first  question  that  should  be  asked  is  whether  the 
members  of  the  Board  of  Education  are  acting  as  trustees  in 
exercising  the  power  of  management  and  control  over  school 
property.  We  have  seen  that  "the  beneficial  ownership  of  the  fee 
title  to  school  district  property  is  in  the  state  and  the 
district  holds  legal  title  as  trustee."   (Butler  v.  Coropton 
Junior  College  District,  supra,  729.)   As  functionaries  of  the 
school  district.  Board  of  Education  members  exercise  its  trust 
powers  and,  in  doing  so,  are  bound  to  the  fiduciary  standards  of 
trustees. 

This  conclusion  is  confirmed  by  an  analysis  of  the  position 
Board  of  Education  members  occupy  in  performing  their  duties  as 
representatives  of  the  school  district  and  of  the  state  school 
system.   As  will  be  shown.  Board  of  Education  members  are  public 
officers  and  are  agents  of  the  state  for  operation  of  the  school 
system.   Acting  in  those  capacities,  they  are  bound  to  the  same 
fiduciary  standards  as  are  trustees. 

It  is  well  established  that  school  districts  are  agencies 
of  the  state  for  the  local  operation  of  the  state  school  system. 
(Town  of  Atherton  v.  Superior  Court,  supra,  421;  Hall  v.  City  of 
Taf t,  supra  ;  Butler  v.  Compton  Jr.  College  Dist.,  supra.) 
Since  a  school  district  functions  through  its  Board  of  Education 
it  necessarily  follows  that  members  of  the  Board  of  Education  are 
acting  as  agents  of  the  state  in  exercising  management  and 
control  of  school  district  property. 
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An  agent  is  a  fiduciary  and  has  the  same  obligations  of 
diligent  and  faithful  service  as  does  a  trustee.   (Estate  of 
Arbuckle  (1950)  98  Cal.App.2d  562,  569;  Webb  v.  Saunders  (1949) 
89  Cal.App.2d  732,  735;  Civil  Code  section  2322  (3).)  "The 
relations  of  principal  and  agent,  like  those  of  beneficiary  and 
trustee,  are  fiduciary  in  character.  An  agent  may  not  do 
anything  which  a  trustee  is  forbidden  to  do  .  .  ."  (Kinert  v. 
Wright  (1947)  81  Cal.App.2d  919,  925.) 

Members  of  Boards  of  Education  are  also  public  officers. 
In  Lansing  v.  Board  of  Education  (1935)  7  Cal.App.2d  211,  the 
court  says,  at  page  213: 

"...  such  members  (of  the  Board  of  Education], 
after  induction  into  office,  become  officers  of  a 
political  subdivision  of  the  state,  separate  and 
distinct  from  the  municipality  within  whose  boundary 
the  school  district  is  located." 

(Accord,  Becker  v.  Council  of  the  City  of  Albany  (1941)  47 
Cal.App.2d  702,  705.) 

The  role  of  the  public  officer  as  agent  is  well  expressed  in 
Coulter  V.  Pool  (1921)  187  Cal.  181,  at  page  187: 

"The  most  general  characteristic  of  a  public 
officer,  which  distinguishes  him  from  a  mere 
employee,  is  that  a  public  duty  is  delegated  and 
entrusted  to  him,  as  agent,  the  performance  of  which 
is  an  exercise  of  a  part  of  the  governmental 
functions  of  the  political  unit  for  which  he,  as 
agent,  is  acting.   .  .  .  as  a  matter  of  course,  in 
keeping  with  these  definitions,  a  county  officer  is 
a  public  officer  ..." 

(Accord,  Griqsby  v.  King  (1927)  202  Cal.  299,  307.) 

Public  officers,  in  the  discharge  of  their  duties,  are 
bound  to  the  same  fiduciary  standards  as  are  trustees.  Andrews 
V.  Pratt  (1872)  44  Cal.  309,  involved  a  suit  for  cancellation  of 
three  warrants,  drawn  in  favor  of  members  of  the  Placer  County 
Board  of  Supervisors  as  authorized  by  that  seune  Board.   The 
Court,  in  affirming  the  judgement  ordering  cancellation,  said,  at 
page  317: 
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"They  [The  Board  of  Supervisors]  occupy  a  position 
of  trust,  and  in  that  relation  are  bound  to  the  sane 
measures  of  good  faith  toward  the  county  which  is 
required  of  an  ordinary  trustee  toward  his  cestui 
que  trust,  or  an  agent  towards  his  principal." 

(Accord,  Woods  v.  Potter  (1908)  8  Cal.App.  41,44.) 

Therefore,  Board  of  Education  members  act  in  a  trustee 
capacity  in  exercising  powers  of  management  and  control  of  school 
properties.   As  such,  they  are  bound  to  the  fiduciary  standards 
of  trustees.   Their  discretion  in  exercising  their  powers  is  not 
unlimited  or  arbitrary  and  "may  be  controlled  by  the  proper  court 
if  not  reasonably  exercised."   (Estate  of  Traung  (1962)  207 
Cal.App. 2d  818,  834;  Civil  Code  Sec.  2269.)   The  rule  as  applied 
to  trustees  in  Estate  of  Ferrall  (1953)  41  Cal.2d  166,  at  page 
176,  is: 

"The  mere  fact  that  the  trustee  is  given 
discretion  does  not  authorize  him  to  act  beyond  the 
bounds  of  a  reasonable  judgment." 

(Accord,  Estate  of  Miller  (1964)  230  Cal.App. 2d  888,  907; 

The  fiduciary  obligations  owed  by  ordinary  trustees  in  the 
management  of  trust  properties  provide  guidelines  for  the  Board 
of  Education  to  ensure  that  its  exercise  of  discretionary  powers 
is  reasonable.   The  basic  responsibilities  of  care  and  skill  are 
set  forth  in  the  Restatement  of  Trusts,  Section  174: 

"The  Trustee  is  under  a  duty  to  the  beneficiary 
in  administering  the  trust  to  exercise  such  care  and 
skill  as  a  man  of  ordinary  prudence  would  exercise 
in  dealing  with  his  own  property;  and  if  the  trustee 
has  or  procures  his  appointment  as  trustee  by 
representing  that  he  has  greater  skill  than  that  of 
a  man  of  ordinary  prudence,  he  is  under  a  duty  to 
exercise  such  skill." 

Similar  standards  are  set  for  a  public  officer  in  Noble  v.  City 
of  Palo  Alto  (1928)  89  Cal.App.  47,  51  ("disinterested  skill, 
zeal  and  diligence")  and  for  an  agent  in  Cecka  v.  Beckman  &  Co. 
(1972)  28  Cal.App. 3d  5,  11  ("reasonable  care,  skill  and 
diligence").   Civil  Code  Sec.  2228  provides  that  "[i]n  all 
matters  connected  with  his  trust,  a  trustee  is  bound  to  act  in 
the  highest 'good  faith  toward  his  beneficiary  .  .  ."   Home  v. 
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Title  Insurance  &  Trust  Co.  (1948)  79  F.Supp.  91,  states  this 
"good  faith  rule"  at  page  94,  as  follows: 

"It  is  of  the  very  essence  of  the  fiduciary 
relationship  between  trustee  and  beneficiary  that 
the  trustee  at  all  times  act  in  good  faith,  both  in 
his  dealings  with  the  beneficiary  and  in  carrying 
out  the  objects  for  which  the  trust  was  created." 

These  general  standards  of  conduct  are  supplemented  by  more 
specific  rules  governing  a  trustee's  duties  and  responsibilities 
in  regard  to  trust  properties.  The  trustee  has  a  duty  to  use 
reasonable  care  to  make  the  trust  property  productive.  (Allen  v. 
Hussey  (1950)  101  Cal.App.  2d  457,  458;  Restatement,  Trusts, 
section  181.)   There  is  a  general,  but  not  inflexible  rule,  that 
a  trustee  has  a  duty  to  dispose  of  unproductive  property  (Estate 
of  Gross  (1963)  216  Cal.App. 2d  563,  568)  and  a  duty  to  invest 
trust  funds  so  that  they  will  produce  income  (Lynch  v.  John  M. 
Redfield  Foundation  (1970)  9  Cal.App. 3d  293,  298).   If  school 
property  is  to  be  disposed  of,  there  is  authority  that  the  school 
district  must  obtain  the  best  price  possible.  Ross  v.  Wilson 
(1955)  308  New  York  605,  127  NE2d  697  explains  this  duty  at  page 
701: 

".  .  .It  was  the  duty  of  the  Board  of  Trustees 
and  of  the  district  meeting  to  obtain  the  best  price 
obtainable  in  their  judgement  for  any  lawful  use  of 
the  premises.   In  this  respect,  their  powers  and 
duties  are  similar  to  those  of  trustees.   Public 
officals  are,  it  has  been  said  'temporary  trustees' 
of  public  property,  1  McQuillan  on  Municipal 
Cooperations  [3d  ed.],  section  1.106,  page  385,  and 
'it  is  mandatory  upon  trustees,  with  discretionary 
power  of  sale,  to  dispose  of  trust  property  upon  the 
most  beneficial  terms  which  it  is  possible  for  them 
to  secure.'  (citations)" 

It  is  of  course  obvious  that  "...  any  disposition  of  school 
property  must  be  for  the  benefit  of  the  district  and  not  a  gift 
to  other  parties."  (Prescott  Community  Hospital  Commission  v. 
Prescott  School  District  No.l  of  Yavapai  County  (1941)  115  Pac.2d 
160,  161.) 

Correlative  to  the  duty  to  make  the  trust  estate  productive 
is  the  trustee's  duty  to  use  reasonable  care  and  skill  to 
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preserve  the  trust  property.   (Restatement  Trusts,  2d,  section 
176.)   In  Hinq  v.  Lee,  (1918)  37  Cal.App.313,  the  court  held  that 
the  voluntary  surrender  of  trust  funds  to  an  executing  creditor 
without  allowing  the  beneficiary  an  opportunity  to  assert  his 
claim  of  exemption  was  a  breach  of  the  trustee's  duty  ".  .  .to 
protect  and  preserve  such  property  for  the  benefit  of  the 
beneficiary."   This  duty  to  preserve  and  protect  trust  property 
is  also  recognized  in  Cullinan  v.  Mercantile  Trust  Co.  (1926) ,  80 
Cal.App.377,  3855. 

The  fiduciary  standards  for  the  management  and  investment 
of  trust  property  are  defined  in  Civil  Code  Section  2261  as 
follows: 

"In  investing,  reinvesting,  purchasing,  acquiring, 
exchanging,  selling  and  managing  property  for  the 
benefit  of  another,  a  trustee  shall  exercise 
judgement  and  care  under  the  circumstances  then 
prevailing,  which  men  of  prudence,  discretion  and 
intelligence  exercise  in  the  management  of  their  own 
affairs,  not  in  regard  to  speculation,  but  in  regard 
to  the  permanent  disposition  of  their  funds, 
considering  the  probable  inccnne,  as  well  as  the 
probable  safety  of  their  capital." 

This  "prudent  man  rule"  follows  the  standards  set  by  the 
Restatement  of  Trusts,  section  227. 

The  San  Francisco  School  District  has  declared  that  there 
are  at  least  22  school  properties  that  are  surplus  and  not 
presently  required  for  school  purposes.  The  Board  of  Education 
is  therefore  faced  with  the  problems  of  deciding  what  dispostion 
to  make  of  these  properties  and  what  use  can  appropriately  be 
made  of  the  proceeds  thereby  generated.   In  dealing  with  these 
questions,  the  Board  will  be  held  to  the  high  fiduciary  standards 
applied  to  trustees.   In  reaching  its  decisions,  the  Board  must 
exercise  fairness,  skill  and  judgment  so  that  those  decisions 
will  not  be  subject  to  attack  as  being  in  abuse  of  the  discretion 
entrusted  to  it.   To  carry  this  burden  the  Board  should  be  guided 
by  the  rules  governing  the  duties  and  obligations  of  trustees  in 
administering  an  ordinary  trust.   The  application  of  these  rules 
would  suggest  the  following  conclusions: 

1.   Because  it  is  a  trustee's  duty  to  make  the  trust 
property  productive,  the  Board  should  not  continue  to  hold,  in  an 
unproductive'  condition,  school  district  property  which  is  not  now 
or  in  the  predictable  future  needed  for  school  purposes. 
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2.  If  a  property  can  be  leased  at  a  good  economic  return, 
that  property  should  be  leased  rather  than  sold.   This  would 
comply  with  the  duty  to  make  trust  property  productive  and  would 
also  preserve  the  trust  estate,  both  for  future  production  of 
income  and  for  future  use  for  school  purposes  if  changing 
circumstances  should  make  that  necessary. 

3.  If  a  property,  because  of  its  location,  limited  size  or 
other  factors,  would  not  be  attractive  for  lease  and  would 
therefore  not  generate  a  good  economic  return  under  a  lease,  that 
property  may  be  sold,  but  only  if  future  use  of  the  property  for 
school  purposes  is  not  feasible.   A  sale  under  such  circumstances 
would  comply  with  the  general  rule  that  unproductive  trust 
property  should  be  sold. 

4.  Public  school  properties  are,  in  effect  if  not 
expressly  so,  the  corpus  of  a  trust,  whose  primary  purpose  is  to 
provide  for  the  education  of  the  state's  children,  both  now  and 
in  the  future.   The  Board  of  Education  is  obligated  to  preserve 
and  enchance  this  corpus.   As  any  trustee  must  do  in  today's 
economy,  the  Board  of  Education  must  consider  the  effects  of 
inflation  when  taking  action  concerning  the  real  property  assets 
of  the  district.   In  inflationary  periods  the  appreciation  of 
real  property  has  generally  exceeded  the  rate  of  inflation  and, 
therefore,  has  been  considered  a  wise  investment  as  a  hedge 
against  inflation.   The  Board  of  Education  must  give  substantial 
weight  to  these  economic  realities  in  deciding  the  appropriate 
disposition  of  the  districts  surplus  properties. 

In  another  respect,  the  concerns  of  the  Board  of  Education 
with  school  property  are  different  from  the  concerns  of  a  private 
trustee  with  its  trust  corpus.   Whereas  the  corpus  of  a  private 
trust  is  usually  only  a  vehicle  for  production  of  income,  public 
school  properties  are  not  primarily  considered  as  income  sources 
but,  instead,  as  the  basic  operating  facilities  for  accomplishing 
the  trust  purpose  of  educating  the  state's  children.   Thus,  the 
Board  of  Education's  primary  concern  regarding  the  district's 
properties  is  their  preservation  as  present  and  future  operating 
facilities  for  the  school  system.   Although  some  school 
properties  are  not  required  to  fulfill  the  district's  present 
educational  needs,  a  predicted  increase  in  school  population 
within  the  next  fifteen  to  twenty-five  years  will  necessitate 
additional  school  facilities.   It  would  be  short-sighted  to 
dispose  of  surplus  school  properties  now  and,  in  twenty  years,  to 
buy  replacement  properties  at  greatly  inflated  prices.   The  dual 
obligations  o'f  the  Board  of  Education  to 
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pc« serve  its  operating  properties,  which  are  the  corpus  of  its 
trust,  and  at  the  same  time  to  make  presently  unused  properties 
productive,  would  best  be  served  by  leasing  those  surplus 
properties,  with  provision  for  rental  increases  based  on 
appropriate  cost  of  living  indices,  instead  of  by  selling  them 
and  thereby  losing  the  inflationary  hedge  and  the  reserve  for 
future  facility  needs  that  they  provide. 

5.  Whether  a  particular  property  is  sold  or  leased,  the 
Board  has  a  duty  to  obtain  the  best  price  and  is  required,  by 
Education  Code  Section  39371,  to  accept  the  highest  bid  from  a 
responsible  bidder  that  meets  its  specified  terms  and 
conditions.   In  this  regard,  the  board  has  discretion  to 
determine  the  responsibility  of  those  submitting  bids  and  nay 
reject  a  bid,  if  it  finds  the  bidder  is  not  responsible,  and 
accept  another  bid,  as  long  as  it  exercises  reasonable  judgment 
and  is  not  guilty  of  fraud  in  doing  so.   (See  Raymond  v.  Fresno 
City  unified  School  District  (1954)  123  Cal.App.2d  626,  628-629, 
which  upheld  the  rejection  by  a  board  of  education  of  the  lowest 
bid  for  construction  of  a  school  because  it  found  the  bidder  was 
not  responsible.)   The  board  is  also  justified  in  doing  whatever 
is  reasonably  necessary  to  obtain  the  best  price;  eg.  to 
advertise  or  otherwise  solicit  bids,  apply  for  re-zoning  and 
otherwise  prepare  the  property  for  effective  marketing. 

6.  First  priority  on  the  use  of  the  proceeds  of  any  sale 
or  lease  should  be,  as  indicated  in  Education  Code  Section  39363, 
the  acquisition  of  other  properties,  if  needed,  or  the 
maintenance  and  improvement  of  existing  school  district 
properties. 

7.  Finally,  the  Board  of  Education  must  apply  reasonable 
skill,  care  and  judgment  in  making  those  decisions  that  are 
within  its  discretion  in  regard  to  sale  or  lease  of  surplus 
school  properties.   In  doing  so  the  Board  should  not  lose  sight 
of  the  fact  that  the  passage  of  Proposition  13  (Cal.  Const.,  Art. 
XIIIA)  has  limited  the  ad  valorem  taxing  powers,  the  traditional 
source  of  funding  for  public  schools,  and,  accordingly,  this 
change  in  circumstances  limits  funds  available  to  the  school 
district  for  acquisition  and  improvement  of  school  properties. 
This  is  especially  of  concern  since,  although  current  predictions 
anticipate  a  continuing  decline  in  public  school  enrollments 
through  1990,  and  perhaps  the  year  2000,  most  predictions  are  for 
an  increase  in  school  population  thereafter.   Therefore,  it  is 
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especially  important  that  assets  of  the  school  district  be 
utilized  in  such  a  way  as  to  produce  the  best  long  range  return 
for  the  district  while,  at  the  seune  time,  preserving  for  future 
needs  the  properties  which  the  district  now  owns.  A  program  of 
leasing,  rather  than  selling,  and  the  use  of  proceeds  for  capital 
acquisitions  and  improvements,  present  or  future,  would  be  most 
inclined  to  accomplish  these  goals  and  be  in  the  best  interest  of 
the  district. 

"It  is  a  trustee's  duty  in  all  things  to  first 

consider  and  always  to  act  in  the  best  interest  of 

the  trust."   (Toedter  v.  Bradshaw  (1958)  164 
Cal.App.2d  200,  208) . 

SUMMARY 
The  basic  conclusions  relating  to  disposition  by  sale  or 
lease  of  school  district  properties  can  be  summarized  as  follows: 

1.  Property  which  satisfies  the  criteria  of  "public  school 
property"  can  be  sold  or  leased  by  the  school  district.   In  doing 
so,  the  district  must  comply  with  the  procedures  set  forth  in  the 
Education  Code  and,  in  exercizing  the  discretion  vested  in  it, 
the  Board  of  Education  is  bound  to  comply  with  the  fiduciary 
standards  applicable  to  trustees.   The  holder  of  the  legal  title, 
if  other  than  the  district,  is  a  passive  trustee  and  has  a  duty 
to  execute  deeds  or  leases  at  the  direction  of  the  San  Francisco 
Unified  School  District. 
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2.  Properties  which,  although  originally  designated  for 
school  purposes,  have  been  subsequently  converted  to  other  public 
uses  under  circumstances  which  would  estop  the  school  district 
from  reclaiming  them  are  no  longer  "public  school  property". 
Therefore,  such  properties  are  no  longer  subject  to  the 
district's  management  and  control  and  cannot  be  sold  or  leased  by 
the  oistrict. 

3.  Properties  which  remain  "public  school  property"  but 
are  subject  to  a  license  to  the  City  and  County  of  San  Francisco, 
cannot,  without  the  cooperation  of  the  City  and  County,  be  sold 
or  leased  free  of  the  license.   If  such  a  property  is  sold  or 
leased  with  the  cooperation  of  the  City  and  County  of  San 
Francisco,  the  City  and  County  is  entitled  to  receive  the  value 
of  its  improvements  out  of  the  sale  or  lease  proceeds. 


Respectfully  submitted. 


APPROVED 


GEORGE  AGNOST 
City  Attorney 
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BOkK   E.    DELVENTHAL 
Deputy  City  Attorn 


HULTGREN 
Jeputy  City  Attorney 


ELIS2 

Legal  Assistant 
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APPENDIX  A 


Twenty-two  School  District  Properties 
Considered  for  Sale  or  Lease 


Site* 


1.  Candlestick  Cove 
(Block  5090,  Lots 
1-17,  21-23) 


Record  Title 
Holder 


SFUSD 


Acquisition  Method** 


Purchase 


2.  Columbus 
Parcel  1 
Parcel  2-9 


CCSF 
CCSF 


Outside  Lands  Ordinance 
Purchase 


3.  Corbett 

(Block  2718  -  portion)   CCSF 


Purchase 


4.  Double  Rock 
(Block  4909) 
Lots  10-16  (now  27) 


SFUSD 


Purchase 


5.  Farragut 

(Block  6985-Block  19, 

Lakeview) 

Parcels  1-5 


CCSF 


Purchase  (School  bond 
funds) 


6.  Francis  Scott  Key 

(Block  1797-Sunset  714) 
Parcel  1  CCSF 

Parcels  2-7  CCSF 


Outside  Lands  Ordinance 
Purchase 


7.  Gough 

(Block  617-W.A. 
123-portion) 

8.  Grant 

(Block  963-W.A.  546) 
Parcel  1 
Parcels  2  &  3 

New  Lots  3,4,5 


CCSF 


CCSF 
CCSF 

SFUSD 


Van  Ness  Ordinance 


Outside  Lands  Ordinance 
Purchase  (School  bond 
funds) 
Purchase 
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Site* 

9.  Harrison  St. 
Warehouse,  1440 
Harrison  St. 

(Block  3520-Miss.8) 
Parcel  1 
Parcel  2-5 

10.  Herbert  Hoover 
(Northern  Perimeter) 
(Block  2336) 

Lots  1,2,4-7 

(Block  2337) 
Lots  8-15 

(Block  2337A) 
Lots  1,10,12-17 

Funston  Ave. 


San  Marcos  Ave. 


Record  Title 
Holder 


CCSF 
CCSF 


Acquisition  Method** 


Van  Ness  Ordinance 
Purchase 


SFUSD 

Purchase 

SFUSD 

Purchase 

SFUSD 

Purchase 

SFUSD 

Street  vacation  and 

Quitclaim  Deed 

SFUSD 

Street  vacation  and 

Quitclaim  Deed 

11.  Hunters  Point  II 
(Block  4700) 

Lot  10 

12.  Laguna  Honda 
(Block  1761-Sunset 
678)  Parcel  1 
Parcels  2  &  3 

13.  Lucinda  Weeks 
(Blocks  1614-Rich. 
351-portion) 

14.  Madison 

(Block  1014-W.A.  848) 
Parcel  1 
Parcels  2-7 
Parcels  8,9 

15.  Marshall  Annex 
(Block  5554-Miss. 
35-portion) 


SFUSD 


CCSF 
CCSF 


CCSF 


CCSF 
CCSF 
SFUSD 


CC*F 


Purchase 


Outside  Lands  Ordinance 
Purchase 


Outside  Lands  Ordinance 


Outside  Lands  Ordinance 

Purchase 

Purchase 


Purchase 
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Site* 

16.  Parkside 
(Block  2425) 
Parcel  1 
Parcels  2-9,  11-14 

17.  Polytechnic  High 
(Block  1265-W.A.  740) 

Parcels  1  &  2 

18.  Portola  Jr.  High 
(Block  5983) 
Parcels  2-15 

19.  Quintara  and 
Fourteenth  site 


Record  Title 
Holder 


CCSF 
CCSF 


CCSF 


CCSF 


(Block  2204) 

Lots  2,  2-b,  23, 

24,  28 

SFUSD 

Lots  1  &  31 

CCSF 

20.  Sunset  Staging 
(Block  2387) 

Parcels  1-19  CCSF 

21.  Sutro  Annex 

(Block  1415-portion)     CCSF 

22.  Verba  Buena  Yard 
(Block  509-W.A.  325) 

Parcel  1  CCSF 

Parcels  2-5  CCSF 

New  Parcel  2  CCSF 


Acquisition  Method** 


Ourside  Lands  Ordinance 
Purchase 


Purchase 


Purchase 


Purchase 

Purchase  ($5750  plus 
exchange  of  eastern  half 
of  Lot  9,  Block  2205- 
which  was  "school 
property"  under  Outside 
Lands  Ordinance  with 
record  title  in  CCSF) 


Purchase 


Outside  Lands  Ordinance 


Van  Ness  Ordinance 
Purchase 

Purchase  (Widening  of 
Lombard  St.  necessitated 
an  easement  over  frontage 
of  school  property.  This 
new  Parcel  2  was 
acquired  by  CCSF  for 
school  purposes  to 
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Record  Title 
Site*  Holder        Acquisition  Method** 


replace  the  easement 
portion. ) 


*  References  to  Block,  Lot  and  Parcel  numbers  are  to  those 
numbers  as  shown  on  Assessor's  Parcel  Maps. 

**   In  most  cases  the  source  of  funds  for  purchase  of  properties 
(eg.  school  bond  funds,  general  obligation  bond  funds)  has  not 
been  shown.   This  information  would  require  expenditure  of 
substantial  time  and  expense  by  the  Controller's  office  and  Real 
Estate  Department  and  is  not  essential  to  this  opinion. 
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CITY  AHORNEV 
CITY  HALL 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


February  6,  1981 
OPINION  NO.   81-4 


UOCUMENTS  DEPT. 

1 1- 1 1  i;vi981 

SAU  FRAKCISCO 
PUDLIC  LIBRARY 


SUBJECT:    Legality  of  Certain  Procedures  Proposed  in  Connection 
with  Implementation  of  a  Senior  Management  Service. 

REQUESTED  BY:  JOHN  J.  WALSH,  General  Manager 
Civil  Service  Commission 

PREPARED  BY:   THOMAS  A.  TOOMEY ,  JR. 

Chief  Deputy  City  Attorney 
JUDITH  L.  TEICHMAN 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

You  have  requested  an  opinion  regarding  the  legality  of 
various  proposals  contemplated  in  designing  a  Senior  Management 
Service  ["SMS"]  within  the  framework  of  current  charter 
limitations.   A  description  of  each  proposal  follows  with  a 
statement  of  the  opinion  of  this  office  on  its  legality  under 
existing  charter  provisions  as  it  relates  to  miscellaneous 
employees . 

PROPOSALS  AND  ANALYSIS 

1 .   Premium  Pay  for  Superior  Performance. 

Your  first  question  concerns  a  proposal  to  pay  a  manager 
more  than  the  manager  would  be  entitled  under  the  salary 
standardization  procedure.   It  would  be  paid  where  the  manager 
has  been  given  an  outstanding  performance  evaluation  and  is  for 
the  purpose  of  providing  an  incentive  for  managers  to  achieve 
excellence  in  performance. 

Charter  Section  8.407  generally  provides  a  procedure  for 
determining  the  basic  rate  of  pay  for  all  classifications  in  city 
employment,  including  those  classes  which  encompass  managers.   It 
also  provides  for  methods  of  granting  other  benefits  of 
employment  which  are  further  delineated  as  fringe  benefits  and 
working  conditions. 

Insofar  as  Charter  Section  8.407  relates  to  rate  of  pay  for 
the  various  classes  in  city  employment  it  operates  as  a 
limitation  on  the  power  of  the  Board  of  Supervisors  to  set  the 
maximum  prevailing  rate  of  pay  above  the  maximum  rate  of  pay  for 
any  class  as  determined  by  the  survey  and  formula  as  provided  in 
the  section. 


I 
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A  premium  for  excellence  in  performance  would  not  be  a 
fringe  benefit  which  benefits  have  historically  been  provided 
city  employees  under  the  charter  nor  would  it  be  a  working 
condition  either  traditionally  included  in  the  administrative 
provisions  of  the  salary  standardization  ordinance  or  which  is 
"equitable  or  necessary  for  the  efficient  and  safe  performance  of 
the  employee's  duties."   It  is  therefore  an  increase  in  the  basic 
rate  of  pay. 

You  are  therefore  advised  that  an  aunendment  to  the  Charter 
would  be  required  to  grant  premium  pay  for  superior  performance. 

2.   Withholding  Salary  Standardization  Increases. 

Your  second  question  concerns  a  proposal  to  withhold  a 
salary  standardization  increase  to  a  manager  who  receives  a  less 
than  acceptable  performance  evaluation  rating.   Salary 
standardization  increases  are  those  which  are  required  to  bring 
employees  within  the  rate  that  is  prevailing  for  the  type  of  work 
which  they  perform.   Charter  Section  8.400  and  8.407  both 
specifically  contemplate  that  the  Board  of  Supervisors  set  the 
rate  of  pay  for  each  class  as  close  as  possible  to  the  prevailing 
rate  of  pay  as  determined  by  the  survey  and  formula  as  provided 
in  Section  8.407.   The  withholding  of  a  salary  standardization 
increase  is  not  permitted  under  these  sections.   A  charter 
amendment  would  be  required  to  withhold  a  salary  standardization 
increase . 

3  .   Increased  Salary  Steps. 

The  next  proposal  involves  increasing  the  number  of  salary 
steps  from  the  current  five  steps  while  maintaining  the  20% 
salary  range  prescribed  by  Charter  Section  8.407,  and  providing 
for  withholding  salary  increments  from  SMS  employees  who  receive 
less  than  acceptable  performance  evaluation  ratings.   This 
proposal  may  be  implemented  consistent  with  the  existing  charter, 
and  you  were  provided  with  appropriate  language  for  the 
administrative  provisions  of  the  salary  standardization  ordinance 
last  month. 

One  of  your  specific  questions  in  connection  with  this 
proposal  was  whether  you  could  increase  the  number  of  salary 
steps  within  a  given  salary  schedule  even  though  the  practice  of 
having  more  than  five  steps  is  not  "customary"  for  the  classes 
surveyed.   Your  question  arises  because  Section  8.407  provides 
that  the  Board  of  Supervisors  shall  establish  schedules  of 
compensation,  and  that: 

"For  those  classifications  of  employment  in  which 
the  practice  is  customary,  the  schedules  of 
compensation  shall  provide  for  minima,  not  less  than 
three  intermediate,  and  maxima  salary  steps  and  for 
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a  method  of  advancing  through  the  salaries  of 
employees  from  minimum  to  intermediate  to  maximum 
with  due  regard  for  seniority  of  service." 

Crafts  and  some  other  workers  have  customarily  received  a 
flat  rate  of  pay  for  their  services.   The  language  quoted  above 
refers  to  the  custom  of  paying  certain  classifications  a  flat 
rate,  rather  than  to  any  custom  regarding  the  number  of  salary 
step  increments.   Our  opinion  that  you  may  have  more  than  five 
steps  for  SMS  classes  is  based  on  the  assumption  that  a  flat  rate 
of  pay  is  never  customary  for  a  management  class. 

The  only  reasonable  inference  from  the  provision  requiring 
that  the  board  give  "due  regard"  to  seniority  of  service  is  that 
the  board  may  also  take  factors  other  than  length  of  service  into 
account  in  establishing  a  method  of  advancement  through  the 
salary  steps.   If  one  of  the  factors  the  board  determines  should 
be  taken  into  account  is  the  results  of  performance  evaluation 
ratings,  there  is  nothing  to  preclude  the  board's  establishing  a 
method  for  advancement  which  includes  either  accelerated 
advancement  for  those  who  receive  superior  ratings,  or  slower 
advancement  for  those  who  receive  less  than  satisfactory 
ratings.   What  is  important  is  that  seniority  at  least  be  a 
factor  in  determining  the  rate  of  advancement. 

4 .   Performance  Evaluation  in  the  Examination  Process. 

You  next  ask  whether  persons  in  SMS  classes  may  become 
eligible  for  promotion  to  the  next  higher  SMS  classification 
solely  on  the  basis  of  performance  ratings.   The  answer  to  this 
question  ultimately  turns  on  a  factual  determination  which  has  to 
be  made  by  your  department. 

Section  8.321  of  the  Charter  provides  that  "[A] 11 
applicants  for  places  in  the  classified  service  shall  submit  to 
examinations  which  shall  be  competitive  .  .  .  ."   The  issue  then 
is  whether  a  performance  evaluation  constitutes  a  competitive 
examination  as  required  by  Section  8.321.   Under  Section  8.321, 
examinations  must: 

"...  measure  the  relative  capacities  of  the 
persons  examined  to  perform  the  functions,  duties 
and  responsibilities  of  the  classification  to  which 
they  seek  appointment.   Examinations  shall  consist 
of  selection  techniques  which  will  test  fairly  the 
relative  qualifications,  merit  and  fitness  of  the 
applicants  for  the  position  to  be  filled." 

The  threshold  question  is  whether  an  evaluation  of  an 
employee's  performance  in  one  position  is  an  appropriate  measure 
of  the  employee's  ability  to  perform  in  another  classification. 
Assuming  that  there  is  a  correlation  between  performance  in  one 
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management  classification  and  likelihood  of  success  in  another, 
the  next  factual  determination  for  your  department  is  whether 
performance  evaluations,  either  directly  or  as  one  of  a  number  of 
factors  to  be  considered,  can  be  used  to  measure  the  relative 
capacities  of  all  candidates  for  a  position  —  including  those 
who  are  not  currently  City  employees  and  not  subject  to 
comparable  performance  evaluations.   Although  it  is  up  to  the 
Civil  Service  Commission  to  make  this  determination,  it  seems 
likely  that  it  would  be  difficult  to  measure  relative 
qualifications  solely  on  the  basis  of  performance  evaluations, 
but  that  performance  evaluations  could  be  a  significant  factor  in 
the  examination  process. 

5 .   Examination  Credits  for  Superior  Performance. 

The  next  proposal  involves  giving  additional  examination 
points  to  current  management  employees  who  have  outstanding  or 
superior  performance  evaluation  ratings.   This  is  permissible 
under  the  Charter,  but  it  could  run  afoul  of  the  terms  of  the 
City's  November,  1979  Compliance  Agreement  with  the  United  States 
Office  of  Revenue  Sharing  if  it  is  used  to  give  current  employees 
an  advantage  over  persons  outside  of  city  service  and  in  so  doing 
produces  "a  statistically  significant  underutilization  of  Blacks, 
Hispanics,  Native  Americans,  Asians  or  women  as  compared  to  their 
percentage  in  the  qualified  work  force."   Sections  la  of  the 
Agreement  and  3  of  the  Memorandum  of  Clarification,  signed  by  the 
Mayor  on  July  27,  1979.   Assuming  that  there  is  no  sex  or  race 
bias  in  the  evaluations,  there  should  be  no  problem  under  the 
Compliance  Agreement  if  you  use  the  evaluations  only  to  establish 
the  ranking  of  one  current  employee  relative  to  another  current 
exployee. 

6  .   Demotions . 

The  next  proposal  involves  demotions  for  managers  who 
receive  less  than  acceptable  performance  evalutions.   The  answer 
turns  on  whether  the  employee  involved  is  probationary  or 
permanent,  and  whether  the  demotion  is  voluntary  or  involuntary. 

Pursuant  to  Charter  Section  8.340,  the  appointing  officer 
may  terminate  the  appointment  of  a  probationary  employee.   The 
Civil  Service  shall  review  the  termination  and  either  dismiss  the 
employee  from  the  service  or  return  the  employee's  name  to  the 
list  of  eligibles  for  further  appointment.   Probationary 
employees  whose  appointment  resulted  from  a  promotional 
examination  have  the  right  to  a  hearing  by  the  Commission  and  the 
Commission  has,  as  one  of  its  options,  the  right  to  order  the 
employee's  return  to  a  position  in  the  classification  from  which 
he  or  she  promoted. 

Section  8.341  of  the  Charter  governs  discipline  of 
permanent  employees.   There  is  no  provision  for  demotion 


John  J.  Walsh  -5-  February  6,  1981 

OPINION  NO.  81- 


comparable  to  that  applicable  to  probationary  employees.   Reading 
Sections  8.340  and  8.341  together,  as  we  must,  we  have  to 
conclude  that  it  is  not  currently  possible  to  involuntarily 
demote  a  permanent  employee. 

Since  currently  most  all  employees  serve  a  probationary 
period  of  six  months,  authority  to  demote  probationary  employees 
is  virtually  meaningless.   However,  Charter  Section  8.340 
authorizes  the  Civil  Service  Commission  to  establish  probationary 
periods  of  from  12  to  24  months  for  executive  and  management 
classifications.   Thus,  the  Civil  Service  Commission  could  extend 
the  probationary  period  for  persons  in  SMS  classifications  from  6 
months  to  up  to  24  months  simply  by  amending  its  Rule  16.   If  you 
extend  the  probationary  period,  and  adopt  a  rule  pursuant  to 
Charter  Section  3.661(b)  requiring  departments  to  use  performance 
evaluations  during  the  probationary  period,  you  could  make  at 
least  some  progress  toward  your  goal  of  using  the  ability  to 
demote  to  eliminate  ineffective  managers. 

Since  some  employees  would  find  a  voluntary  demotion 
preferable  to  a  dismissal  under  Section  8.341,  it  may  also  be 
useful  to  establish  rules  allowing  voluntary  reass ignments  to 
non-SMS  or  lower  SMS  classifications.   This  appears  to  be  within 
the  power  of  the  Commission  under  Section  3.661(a)  to  adopt 
regulations  not  in  conflict  with  the  charter.   There  is  language 
in  the  Commission's  layoff  rule.  Section  32. 08b. 3,  which  could  be 
used  as  a  model. 

7.  Sixth  Salary  Step. 

The  last  proposal  is  establishment  of  a  sixth  salary  step 
of  approximately  5%  on  top  of  the  20%  range  for  salary  steps 
authorized  under  Section  8.407.   The  purpose  would  be  to  reward 
the  senior  manager  with  an  outstanding  or  superior  performance 
evaluation  rating  who  is  already  at  the  fifth  step.   The  language 
of  Section  8.407  clearly  precludes  your  establishing  a  rate  of 
pay  which  is  in  excess  of  10%  above  the  prevailing  median  for  the 
classes  involved. 

8 .  Legality  of  Dissimilar  Treatment  - 

You  have  also  asked  about  the  legality  of  "permit[ing] 
dissimilar  treatment  in  terms  of  salaries,  promotions,  demotions 
etc.,  for  different  incumbents  in  the  same  classification,  since 
the  Senior  Management  Service  is  proposed  to  be  on  a  voluntary 
basis."   There  is  no  legal  obstacle  to  treating  people 
differently  if  there  is  a  non-arbitrary  basis  for  the  treatment. 
In  fact,  the  City  currently  treats  people  in  the  same 
classification  in  a  dissimilar  fashion.   For  example,  people  who 
are  on  probation  can  be  demoted  whereas  those  who  have  become 
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permanent  are  not  subject  to  being  demoted.   Some  people  in  a 
classification  are  paid  at  the  rate  for  the  entry  step  while 
others  are  at  the  fifth  step  and  thus  enjoy  a  20%  higher  rate  of 
pay. 

Based  on  a  discussion  of  your  letter  at  a  meeting  in  your 
office  earlier  this  month,  I  understand  that  we  may  disregard  the 
remaining  questions  raised  in  your  letter  of  December  23,  1980  to 
Mr.  Agnost. 


The  proposed  d 
standardization  ordi 
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through  the  Board  of 
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raft  for  a  new  section  of  the  salary 
nance,  a  copy  of  which  is  attached  hereto, 
sions  which  can  currently  be  implemented 

Supervisors.   This  draft,  and  the  various 
hanges  mentioned  above,  have  also  been 
nd  your  staff.   I  am  also  enclosing  a  draft 
ich  would  give  the  Civil  Service  Commission 
implement  the  remaining  features  of  a  Senior 
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Respectfully  submitted. 


GEORGE  AGNOST 
City  Attorney 

By  '^i^^^^^.*^?  A  ^k 


THOMAS  A.  TOOMEY,  JR. 
Chief  Deputy  City  Attorney 

By  r^-^c^  ^ ^.Jc^  ^M 

JU0ITH  L.    TEICHMAN 
Deputy  City  Attorney 


Approved: 


City  Attorney    U 


cc.    Mayor  Dianne  Feinstein 
Rudy  Nothenberg 
John  Hummel 
Commissioner  Haile 
Commissioner  Lee 
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NEW  SECTION  XI  OF  THE  ADMINISTRATIVE  PROVISIONS  OF  THE  SALARY 
STANDARDIZATION  ORDINANCE: 

XI.   Senior  Management  Service. 

A.  Statement  of  policy:   Insofar  as  feasible  within 
existing  Charter  provisions,  it  shall  be  the  policy  of  the  City 
to  establish  a  senior  management  service  which  will  complement 
the  City's  management  by  objectives  efforts.   For  convenience, 
the  service  shall  be  referred  to  as  "SMS".   Membership  shall  be 
voluntary  for  individuals  who  are  current  permanent  or  permanent 
exempt  employees  at  the  time  of  implementation.   Its  primary 
purpose  shall  be  to  hold  participants  accountable  for  program 
results  which  shall  be  achieved  by  rewarding  excellence  in 
performance  and  by  enabling  those  participants  who  are  not 
successful  to  return  to  the  regular  service  or  to  a  lower  SMS 
class  i  f icat ion. 

B.  SMS  classes:   Classes  which  may  be  included  in  SMS  are 
designated  by  the  letters,  "SMS"  in  the  annual  salary 
standardization  ordinance. 

C.  Participation  in  SMS:   Permanent,  or  permanent  exempt 
incumbents  in  classes  designated  for  inclusion  in  SMS  shall  be 
given  120  days  from  a  date  specified  by  the  Civil  Service 
Commission  within  which  they  may  convert  to  SMS  status.   Persons 
appointed  to  SMS  designated  classifications  thereafter  shall 
participate  in  SMS.   Other  than  as  provided  herein,  appointment 


to  a  SMS  designated  civil  service  position  shall  be  by 
competitive  examination. 

D.   Salary  steps:   Notwithstanding  any  other  provision  in 
this  ordinance,  for  employees  enrolled  in  SMS  there  shall  be  four 
intermediate  salary  steps  in  addition  to  those  set  forth  in 
Section  XIII  of  this  ordinance:   step  la  for  which  the  bi-weekly 
rate  shall  be  half-way  between  the  rate  for  steps  1  and  2;  step 
2a  for  which  the  bi-weekly  rate  shall  be  half-way  between  the 
rate  for  steps  2  and  3;  step  3a  for  which  the  bi-weekly  rate 
shall  be  half-way  between  the  rate  for  steps  3  and  4;  and  step  4a 
for  which  the  bi-weekly  rate  shall  be  half-way  between  the  rate 
for  steps  4  and  5.   In  establishing  what  is  "half-way"  between 
rates  for  purposes  of  this  section,  the  Controller  shall  round 
off  to  the  nearest  dollar. 

H.   Advancement  through  the  salary  steps:   Advancement 
through  the  salary  steps  for  employees  participating  in  SMS  shall 
be  based  on  seniority  and  on  performance.   Performance  shall  be 
evaluated  by  the  appointing  officer,  board  or  commission  on  a 
form  provided  and  pursuant  to  rules  established  by  the  Civil 
Service  Commission.   Employees  who  enter  SMS  in  the  first  salary 
step  shall  be  eligible  for  advancement  through  the  salary  steps 
upon  completion  of  six  months  of  service  and  shall  be  eligible 
for  further  advancement  upon  completion  of  each  one  year  period 
thereafter.   Subject  to  the  exceptions  set  forth  in  Section  IX  F 
of  this  ordinance,  employees  participating  in  SMS  shall  advance 
through  the  salary  steps  as  follows: 


1.  SMS  enrollees  whose  performance  is  rated  "fully 
competent  and  effective"  shall  receive  one  seniority  and 
one  performance  increment; 

2.  SMS  enrollees  whose  performance  is  rated  "superior" 
shall  receive  one  seniority  and  two  performance  increments; 

3.  SMS  enrollees  whose  performance  is  rated 
"outstanding"  shall  receive  one  seniority  and  three 
performance  increments; 

4.  SMS  enrollees  whose  performance  is  rated 
"development  needed"  shall  receive  one  seniority  increment 
and 

5.  SMS  enrollees  whose  performance  is  rated 
"unacceptable"  shall  receive  no  increments. 


1526B/ 


Draft  -  2/6/81 

SENIOR  EXECUTIVE  SERVICE 
AMENDMENT  TO  CHARTER  SECTION  3.651  (d) 

(d)  Notwithstanding  any  other  provisions  of  this  charter,  except 
the  retire-nent  system  and  health  service  system  provisions  of  the 
charter,  and  those  provisions  which  exempt  positions  from  the 
civil  service  provisions  of  this  charter,  the  civil  service 
commission  shall  adopt  by  July  1,  1982  rules  and  regulations  to 
continue  implementation  and  administration  of  a  senior  management 
personnel  program,  including  but  not  limited  to  eligibility, 
selection,  performance  evaluation  performance-based  compensation, 
promotion,  demotion,  suspension  and  dismissal,  provided,  however, 
that  not  more  than  a  maximum  of  2%  of  the  full  time  equivalent 
employees  as  of  September  1,  of  each  year  shall  be  in  positions 
designated  for  inclusion.   Rules  and  regulations  adopted  by  the 
commission  shall  comply  with  equal  employment  opportunity  goals 
of  the  city  and  county. 
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SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Whether  a  Supervisor  may  appear  before  the  Fire 
Commission  to  discuss  an  amendment  that  affects 
the  Fire  Department 

Quentin  L.  Kopp 

Member  of  the  Board  of  Supervisors 

Burk  E.  Delventhal 
Deputy  City  Attorney 


QUESTION  PRESENTED 

May  a  supervisor  appear  before  the  Fire  Commission  to 
discuss  a  proposed  charter  amendment  affecting  the  Fire 
Department  which  that  supervisor  introduced? 


Yes. 


CONCLUSION 


ANALYSIS 


Supervisor  Kopp  introduced  in  the  board  of  supervisors  a 
proposed  charter  amendment  amending  Section  8.452  of  the  charter 
wnich  governs,  inter  alia  tour  of  duty  towards  the  Fire 
Departments. 


San  Francisco  Charter  Sectioii  2.401  provides. 

Except  for  the  purpose  of  inquiry,  the  board  of 
supervisors  shall  deal  with  the  administrative 
service  for  which  the  chief  administrative 
officer  is  responsible,  solely  through  such 
officer,  and  for  administrative  or  other 
functions  for  which  elective  officials  or  boards 
or  commissions  are  responsible,  solely  through 
the  elective  official,  the  board  or  commission  or 
the  chief  executive  officer  of  such  board  or 
commission  concerned. 


QUENTIN  L.  KOPP  2  February  9,  1981 


Neither  the  board  of  supervisors,  nor  its 
committees,  nor  any  of  its  members  shall  dictate, 
suggests  or  interfere  with  appointments, 
promotions,  compensations,  disciplinary  actions, 
contracts,  requisitions  for  purchases  or  other 
administrative  recommendations  or  actions  of  the 
chief  administrative  officer,  or  of  department 
heads  under  the  chief  administrative  officer,  or 
under  the  respective  boards  and  commissions.   The 
board  of  supervisors  shall  deal  with 
administrative  matters  only  in  the  manner 
provided  by  tnis  charter,  and  any  dictation, 
suggestion  or  interference  herein  prohibited  on 
tne  part  of  any  supervisors  shall  constitute 
official  misconduct;  provided,  however,  that 
nothing  herein  contained  shall  restrict  the  power 
of  hearing  and  inquiry  as  provided  in  this 
chapter . " 

The  question  is  therefore,  whether  the  appearance  by  Supervisor 
Kopp  before  the  Fire  Commission  which  is  conducting  a  hearing 
regarding  the  proposed  amendment  to  Charter  Section  8.452  amounts 
to  dictation,  suggestion,  or  interference  with  appointments, 
promotions,  compensations,  disciplinary  actions,  contracts, 
requisitions  for  purchases,  other  other  administsrative 
recommendation  or  actions  of  the  Fire  Commission. 

Under  the  San  Francisco  Charter  and  the  State  Government 
Code  Section  34450  et  seq. ,  the  Fire  Commission  has  no 
jurisdiction  over  the  text  of  the  proposed  charter  amendments  to 
the  voters.   Nor  does  the  Fire  Commission  exercise  any  power  with 
regard  to  the  submission  of  proposed  Charter  amendment.   Only  the 
San  Francisco  Board  of  Supervisors  exercises,  ex  officio  ,  any 
such  power.   The  text  of  the  proposed  charter  amendment  and 
determination  as  to  whether  it  should  be  submitted  to  the  people 
are  the  responsibility  of  the  San  Francisco  Board  of  Supervisors. 

Therefore,  The  Fire  Commission's  inquiry  into  and 
discussion  of  a  proposed  charter  amendment  which  affects  the  fire 
department  really  serves  nothing  more  than  informational 
purposes,  and  does  not  involve  the  Fire  Commission's 
administration  of  the  department.   Moreover,  the  Fire  Commission 
has,  in  the  past,  taken  positions  on  Charter  amendments  which 
affect  the  Fire  Department  and  comments  embodying  those  positions 
were  printed  in  the  Voters'  Information  Pamplet.   Thus,  testimony 
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or  advice  of  a  supervisor  who  introduces  the  amendment  may  be  of 
valuable  assistance  to  the  Fire  Commission  in  determining  what 
position,  if  any,  it  wishes  to  take  regarding  the  Charter 
amendment . 

Accordingly,  appearance  by  and  testimony  offered  by  a 
supervisor  before  the  Fire  Commission  with  regard  to  a  proposed 
charter  amendment  affecting  the  Fire  Department  do  not  violate 
the  basic  separation  of  powers  principle  embodied  in  San 
Francisco  Charter  Section  2.401. 

Accordingly,   You  are  advised  that  appearance  of  a 
supervisor  before  the  Fire  Commission  to  respond  to  questions  and 
give  testimony  regarding  a  proposed  charter  amendment  affecting 
the  Fire  Department  does  not  involve  dictating  or  suggesting  to 
the  Fire  Commission  actions  that  it  may  take  with  regard  to 
administrative  affairs  under  its  jurisdiction  and  hence  does  not 
amount  to  a  violation  of  the  prohibition  against  interference  in 
administrative  affairs  embodied  in  San  Francisco  Charter  Section 
2.401. 


roved  by; 


Respectfully  submitted, 

BUlK  E .  DELVENTHAL  ' 
Deputy  City  Attorney 
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Use  of  ParK  Property  for  Installation  of  Sewer 
Pipes  and  Erection  of  Permanent  Structures 
Necessary  for  Maintenance  of  the  Pipes. 

REQUESTED  BY:   Wallace  Wortman,  Director  of  Property 

PREPARED  BY:    Paula  Jesson 

Julian  E.  Hultgren 
Deputy  City  Attorneys 

QUESTIONS  PRESENTED 

1.  May  park  property  be  used  for  the  installation  of 
suosurface  sewer  pipes  and  the  erection  of  structures  on  the 
surface  for  maintenance  of  the  pipes? 

2.  Are  the  conclusions  applicable  to  property  dedicated  for 
parK  use  by  a  governmental  entity  described  in  Conclusion  No.  1 
applicable  as  well  to  property  purchased  with  revenues  from  the 
Open  Space  Acquisition  and  Park  Recreation  Fund? 

CONCLUSIONS 

1.  Tne  law  distinguishes  oetween  two  categories  of  park 
property.   The  first  is  property  deaicated  for  park  use  by  a 
governmental  entity.   Such  property  may  be  used  for  the  surface 
and  subsurface  uses,  both  temporary  and  permanent,  required  to 
accompiisn  tne  proposed  sewer  project  if  the  Recreation  and  Park 
Commission  determines,  based  on  the  factual  circumstances 
surrounding  eacn  proposed  site,  that  the  proposed  use  will  not 
destroy  or  suostantially  impair  use  of  the  property  for  park 
purposes  ana  if  tne  Commission  approves  the  project. 
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ANALYSIS 

Facts 

This  opinion  considers  whether  park  property  may  lawfully 
be  used  for  the  placement  of  subsurface  sewer  pipes  and  surface 
structures  necessary  for  the  maintenance  of  the  pipes. 

The  proposed  sewer  project  is  one  of  several  elements  in  a 
larger  plan  designed  to  improve  the  City's  sewage  system.   The 
project  under  consideration,  known  as  the  crosstown  tunnel,  is 
needed  in  order  to  provide  a  means  of  handling  excess  flows  which 
currently  spill  into  the  San  Francisco  Bay  and  Pacific  Ocean. 
This  "excess  flow"  problem  is  in  need  of  immediate  resolution 
since  the  number  of  the  excess  flows  which  occur  annually  exceed 
the  number  allowed  by  the  Regional  Water  Quality  Control  Board, 
the  agency  responsible  for  the  enforcement  of  federal  and  state 
laws  pertaining  to  water  quality  standards. 

The  exact  location  of  the  crosstown  tunnel,  which  will  be 
approximately  six  miles  long,  has  not  yet  been  determined.   The 
conclusions  reached  in  this  opinion  will  have  some  effect  on  that 
decision.   However,  it  has  been  determined  that  the  tunnel  will 
begin  at  Islais  Creek,  where  the  City's  sewers  currently 
discharge,  and  will  extend  to  the  ocean.   The  Department  of 
r.-.'-iic:  Works,  whicn  has  overall  responsibility  for  the  project, 
is  currently  considering  various  alternative  routes  for  the 
tunnel . 

The  tunnel  will  be  approximately  100  to  200  feet  below 
surface  but  at  various  locations  along  the  tunnel  route  there 
will  oe  vent  sites  which  will  be  permanent  surface  structures 
approximately  40  feet  by  40  feet  and  of  a  height  equivalent  to  a 
one  story  building.   In  addition,  during  the  construction  period 
of  approximately  three  to  four  years,  shaft  sites  must  be 
maintained  in  order  to  provide  access  to  the  subsurface 
construction  area.   These  shaft  sites  will  require  the  use  of 
approximately  one  to  two  acres  of  surface  area  during  the 
construction  period. 

The  suggestion  that  park  properties  be  used  for  the 
construction  project  naturally  arises  since  use  of  parks  for  the 
vent  and  shaft  sites  would  save  the  City  the  cost  of  condemning 
private  property  for  such  uses  and  would  avoid  the  disruption  of 
existing  uses  of  private  property,  such  as  housing. 

You  have  provided  this  office  with  the  following  list  of 
parks  which  are  potential  sites  for  subsurface  and  surface  uses 
in  connection  with  the  crosstown  tunnel  and  the  type  of  use 
proposed  for  each. 
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Surface  Use  for  Permanent  Structures  (Vent  Sites) 

1.  Potrero  Hill  Playground 

2.  Larsen  Park 

3.  Stern  Grove 

4.  Bernal  Heights  Park 

5.  Gien  Canyon  Park 

6.  St.  Mary's  Playground 

7.  Aptos  Playground 

Temporary  Surface  Use  (Shaft  Sites) 

1.  Zoo  Parking  Lot 

2.  Wawona  Park 

3.  Larsen  Park 

4.  .  Potrero  Avenue  Open  Space 

5.  Bernal  Heights  Park 

6.  Glen  Canyon  Park 

7.  St.  Mary's  Playground 

8.  Aptos  Playground 

Permanent  Subsurface  Use  for  Tunnel 

1.  Wawona  Park 

2.  Stern  Grove 

3.  Larsen  Park 

4.  t'otrero  Avenue  Open  Space 
b.  Douglas  Playground 

6.  Rolph  Playground 

7.  Bernal  Heights  Park 

8.  Glen  Canyon  Park 

9.  St.  Mary's  Playground 

10.  Aptos  Playground 

You  nave  also  provided  this  office  with  deeds  and  other 
documents  regarding  the  acquisition  and  dedication  to  park  uses 
of  tnese  properties.   This  office  nas  not  researched  any  records 
in  order  to  ascertain  the  factual  circumstances  surrounding  the 
acquisition  ana  dedication  of  these  properties.   This  opinion  is 
cased  on  the  assumptions  that  the  documents  provided  are  accurate 
and  that  all  pertinent  documents  have  been  provided.   A  review  of 
tliese  documents  reveals  the  following  information  concerning  each 
property . 

1.  Potrero  Hill  Playground  -  The  various  parcels  of 
property  which  constitute  this  park  were  purchased  by  the  City. 
The  purchase  price  for  one  parcel  was  only  $1.00,  but  the  deed 
for  this  parcel  does  not  indicate  that  it  was  a  gift  and  there 
are  no  restrictions  contained  in  the  deed,  nor  are  there 
restrictions  contained  in  any  of  the  other  deeds. 
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2.  Larsen  Park  -  The  City  purchased  this  property  for 
$1.00,  the  deed  stating  in  relevant  part  as  follows: 

TO  HAVE  AND  TO  HOLD  all  and  singular  the  said 
premises .. .forever ,  for  park  purposes  only." 

3.  Stern  Grove  and  Wawona  Park  -  The  understanding  of  this 
office  atter  detailed  examination  of  these  properties  with  your 
staff  is  tnat  tney  form  one  park  area  cominonly  known  as  Sigmund 
Stern  Grove  or  Stern  Grove.   A  portion  of  this  park  was  conveyed 
by  a  private  party  and  the  deed  contains  the  following 

restr iction: 

"...Said  land  shall  be  used  solely  and 
exclusively  by  said  City  and  County  of  San 
Francisco  for  recreational  activities.   In 
case  said  land  shall  ever  cease  to  be  used  by 
said  City  and  County  for  recreational 
activities,  then  and  in  that  case  said  land 
snail  revert  back  to  the  first  party  as  if 
this  conveyance  had  not  been  made..." 

The  deed  contains  no  evidence  of  consideration.   The 
property  was  apparently  donated  to  the  City. 

The  part  ol  Stern  Grove  which  is  subject  to  the  deed 
restriction  set  forth  above  is  that  portion  which  lies  generally 
westerly  of  the  center  line  of  22nd  Avenue  extended  and  northerly 
of  tne  center  line  of  Yorba  Street  extended,  except  for  that 
parcel  transferred  from  the  Board  of  Education  to  the  Playground 
Commission  for  playground  purposes,  by  Board  of  Education 
Resolution  dated  3-16-34,  which  parcel  was  previously  known  as 
Lot  13,  BlocK  2493. 

The  remaining  portion  of  Stern  Grove  was  acquired  by  the 
Recreation  and  Park  Commission  from  various  sources.   One  parcel, 
described  above,  was  transferred  from  the  Board  of  Education  to 
the  Playground  Commission  in  1934.   One  parcel  was  transferred 
from  the  Fire  Department  to  the  Recreation  and  Park  Department  in 
1934  (see  Board  of  Supervisors  Resolution  dated  December  1, 
1934).   This  parcel  was  previously  known  as  Lot  14,  Block  2490. 
The  remaining  parcels  were  purchased  by  the  City  from  private 
parties  and  are  subject  to  no  deed  restrictions. 

4.  Bernal  Heignts  Park  -  In  1973,  this  property  was 
transferred  from  the  jurisdiction  of  the  Department  of  Puolic 
Works  to  that  of  the  Recreation  and  Park  Commission  "for  open 
space  and  park  purposes,  on  a  permanent  basis,  at  no  cost."   (See 
Board  of  Supervisors  Resolution  No.  299-73,  File  No.  257-73.) 
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5.  Glen  Canyon  Park  -  The  various  parcels  of  property  which 
constitute  this  park  were  purchased  by  the  City.   There  is  some 
discrepancy  in  the  documents  regarding  the  purcnase  price  of  two 
of  the  parcels.   However,  the  deeas  contain  no  restrictions 
regarding  use  of  the  property,  except  for  one  which  provides  that 
tne  property  conveyed  is  subject  to 

"an  easement  or  rignt  of  way  to  maintain  a  sewer 
pipe. . ." 

along  a  described  route. ^ 

b.  St.  Mary's  Playground  -  The  various  parcels  wtiich 
constitute  this  park  were  purchased  by  the  City  from  various 
private  parties.   No  restrictions  are  contained  in  the  deeds. 

7.  Aptos  Playground  -  The  various  parcels  which  constitute 
this  park  were  purchased  by  the  City  from  various  private 
parties.   No  restrictions  are  contained  in  the  deeds. 

8.  Zoo  Parking  Lot  -  The  various  parcels  which  constitute 
tnis  park  were  purchased  by  the  City  from  various  private 
parties.   No  restrictions  are  contained  in  the  deeds. 

9.  Potrero  Avenue  Open  Space  -  This  property  was  purchased 
by  the  City  from  a  private  oarty.   The  deea  contains  no 
restrictions.   Your  staff  has  informed  this  office  that  the 
property  was  purchased  with  revenues  from  the  Open  Space 
Acquisition  and  Park  Renovation  Fund.   (This  office  has  oeen 
informea  Dy  tne  Recreation  and  Park  Department  that  this  property 
was  recently  acquired  and  has  not  yet  been  named.   It  is  commonly 
referred  to  as  tne  Knudsen-Bloom  property.) 

10.  Douglas  Playground  -  This  property  was  purchased  by  the 
City.   The  deed  contains  no  restrictions. 

11.  Rolpn  Park  -  This  property  was  purchased  by  the  City. 
Tlie  deed  contains  no  restrictions. 

We  now  consider  whether  there  are  any  legal  impediments  to 
use  of  tne  properties  described  above  for  the  proposed  sewer 
construction  project. 


-'■  This  office  has  not  been  asked  whether  this  easement  in  any 
way  interferes  with  the  proposed  sewer  project  contemplated  by 
tne  Department  of  Public  Works  and  therefore  this  opinion  does 
not  consider  that  issue. 
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Law  pertaining  to  Permissible  Uses  of  Park  Property 

When  considering  the  lawful  uses  of  park  property,  one  must 
first  distinguish,  as  has  virtually  every  decision  which  has 
considered  tne  question,  those  properties  which  nave  been 
dedicated  as  parKS  by  a  public  entity  and  those  whicn  have  been 
so  deaicated  by  a  private  party. 

Tne  distinction  between  puolicly  and  privately  dedicated 
property  is  summarized  in  Ritzman  v.  City  of  Los  Angeles  (1940) 
38  C.A.2d  470,  474: 

"Generally  speaking,  where  a  private  party 
conveys  land  to  a  city  for  a  definite  public 
purpose  it  cannot  be  diverted  to  another  and 
different  purpose,  at  least  so  long  as  the 
conaitions  of  the  grant  are  in  force.   (Harter  v. 
City  of  San  Jose,  141  Cal.  659  [75  Pac.  344]) 
Tne  main  reason  for  this  rule  is  that  in  such  a 
case  the  title  remains  in  the  original  owner 
subject  to  the  specified  public  use.   (Harter  v. 
City  of  San  Jose,  supra. )   That  a  different  rule 
applies  wnere  tne  city  has  acquired  title  in  fee 
was  pointed  out  in  Slavich  v.  Hamilton,  201  Cal. 
299  [257  Pac.  60],  where  tne  court  said:  "The 
uses  to  which  park  property  may  be  devoted 
depena,  to  some  extent,  upon  the  manner  of  its 
acquisition,  that  is,  whether  dedicated  by  the 
donor  or  purchasea  or  condemned  oy  the 
municipality.   A  different  construction  is  placed 
upon  dedications  made  oy  individuals  from  those 
made  by  the  public.   The  former  are  construed 
strictly  according  to  the  terms  of  the  grant, 
while  in  the  latter  cases  a  less  strict 
construction  is  adopted." 

In  considering  whether  park  property  may  be  used  for  the 
proposed  sewer  project,  it  is  necessary,  therefore,  to 
distinguish  the  proposed  sif^s  which  have  been  publicly  dedicated 
from  tnose  privately  dedicated. 

Two  of  tne  park  properties  under  consideration  in  this 
opinion  were  conveyed  by  private  parties  to  the  City  and  are 
suDJect  to  restrictions  contained  in  their  respective  deeds. 
Those  properties  are  Larsen  Park  and  the  privately  dedicated 
portion  of  Stern  Grove  described  earlier  in  this  opinion. 

The  remaining  properties  described  above  were  purcnased  by 
the  City  and  devoted  to  parK  use  by  governmental  action.   They 
are  not  subject  to  private  deed  restrictions.   These  properties 
will  be  referred  to  hereafter  as  publicly  dedicated  park  property, 
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One  of  the  properties  from  this  latter  category  will 
require  separate  consideration.   Potrero  Avenue  Open  Space  was 
nu?cilled  Sith  revenues  from  the  Open  Space  Acquisition  and  Park 
^-fv:n  n  pun.   esta.lished^pursu^^ 

-rpeHpace   uno.^"    A  t^r  c^isidering  the  proposed  sewer  pro3ect 
in^terms  of  tne  law  applicable  to  publicly  dedicated  park 

uses  by  governmental  action. 

Finally,  this  opinion  will  consider  whether  the 

?nese  properties  for  the  proposed  sewer  project. 

PuDlicly  Dedicated  Park  Property 

J  J'  <.r.A    K^,  a  r-harter  citv  for  park  uses  may  be 
used  f^rTn^^ufltc-S^^o^lVh^^heTre  aLd^^^^^^ 
Tsent  -3t-tions  contained  in  t  ^  -ty   h   ter.^^In^W^l|X__ 

i!KM^|i^l  "e^lc^a^tL^pa;k^rop;rty  m^ 

firehouse  since  parks  are  ^-^^^^P^  ^trs    In  SilS^,  the  city 
supreme  in  tne  field  of  "^^^^I^^^Pfi^f^^^''! 'the  cTITto  abandon  or 
Charter  was  silent  as  to  the  authority  of  the  ^ity  t      ^^^^ 

change  tne  use  to  which  P^^/.P^^^P^^^^^^^^Ptions  on  ?he  city's 
that  since  the  charter  ^^^^ained  no  restrictions  on      ^^y 

power  to  use  property  currently  devoted  to  par k  ^,pose 

Les,  the  city  had  the  P^" ^ J°,"^t tiV^ISl^I^ 

it  deemed  appropriate    ^ee  also  C^il^^__Y_^___^ 

(x9d0)  181  C.A.2d  755,  5  C.R.  ^^%  ^^^^^  thouse  on  park  property 

could  be  made  of  such  park). 

in  order  to  aetermine  tne  '^"'"f  ^?^=,°^,^';% HI  ?hus 
pubUcly  dedicated  parK  property  in  San  ^^"Crsco   i_   ^^_^ 

necessary  to  consrder  tne  SanFran=rsco^_^  i"  =-^'°"  '•""■  "" 

provisions  ot  tne  i^ndi  ucl  ,  •^^v. 


P 
relevant. 


First,  section  7.403(b)  provides  in  relevant  part  as 
follows: 

"    the  recreation  and  park  commission  shall  not 
i;;;e  any  part  of  the  lands  under  its  control  nor 
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permit  the  building  or  maintenance  or  use  of  any 
structure  on  any  park  .  .  ,  except  for  recreation 
purposes,  and  each  letting  or  permit  shall  be 
subject  to  approval  of  the  board  of  supervisors 
by  ordinance  .  .  ." 

If  Section  7.403(d)  is  applicable  to  the  use  of  park 
property  for  the  sewer  construction  project  in  issue,  such  use 
would  be  pronibited  since  the  proposed  construction  project  is 
unrelated  to  any  recreational  purpose. 

Three  prior  opinions  of  this  office  have  considered  the  use 
of  park  property  by  City  agencies  other  than  the  Recreation  and 
ParK  Commission.   Opinion  No.  55-920,  which  concerned  the 
suDsurface  use  of  Civic  Center  Plaza  for  an  exhibit  hall  for 
operation  by  the  Real  Estate  Department,  concluded  that  the  fifth 
paragraph  of  Charter  Section  42  [now  7.403(b)] 

"is  a  limitation  on  the  Commission's  power  to 
allow  third  persons  acting  under  lease  or  permit 
from  the  Commission,  to  use  of  park  property.   It 
is  not  a  limitation  on  the  use  that  the  City 
itself,  acting  througn  the  people,  the  Board  of 
Supervisors,  the  Department  of  Public  Works  and 
the  Recreation  and  Park  Commission  may  make  of 
park  property." 

Tnis  conclusion  was  based  on  a  consideration  of  the  meaning 
normally  attributed  to  the  word  "permit"  in  the  City  Charter  and 
elsewhere.   The  opinion  states  in  relevant  part  as  follows: 

"Permit"  as  used  in  section  42  has  the  same 
meaning  as  it  has  where  used  elsewhere  in  the 
Charter,  e.g.,  in  sections  24  [now  7.704],  35.5  [now 
3.537],  38  [now  3.535],  39  [now  3.651],  114  [now 
7.606]...   It  uniformly  refers  to  some  right  granted 
by  the  City  to  a  third  person.   It  is  synonymous 
with  tne  word  "license"  (sections  24  and  39) ,  and  in 
connection  with  public  property  signifies  the  grant 
Dy  the  City  to  a  third  person  of  some  special 
privilege,  as  "permits  for  the  use  of,  obstruction 
of  or  encroacnment  on  public  streets  and  places" 
(section  24),  "permission  to  lay  any  spur  track." 
(Section  114)  See  in  this  regard  39  Am.  Jur .  [Parks, 
Squares,  and  Playgrounds],  section  23,  page  819, 
where  it  is  said:   "Sec.  23.  Special  or  Permissive 
Uses;  Licenses,  Privileges,  and  Concessions. 
— Generally,  it  appears  that  licenses  or  special 
privileges  in  parks  may  be  granted  to  individuals  in 
proper  circumstances  where  the  exercise  of  such 
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privileges  is  in  furtherance  of  park  purposes  and  is 
not  inconsistent  with  the  terms  of  the  dedication. 
A  statute  authorizing  a  city  to  devote  a  park  to  any 
use  tending  to  promote  popular  enjoyment  and 
recreation  empowers  a  city  to  grant  to  individuals 
for  pay  exclusive  rights  within  a  park  to  operate 
refreshment  and  lunch  stands,  and  to  rent  boats, 
bathing  suits,  towels,  and  dressing  rooms.   Charter 
provisions  sometimes  authorize  municipalities  to 
grant  concessions  in  public  squares  and  parks."   It 
is  in  this  sense  that  the  word  "permit"  is  used  in 
the  fifth  paragraph  of  section  42." 

A  later  opinion  of  this  office.  No.  69-21,  assumed  without 
any  discussion  of  the  issue  that  Section  7.403(b)  was  applicable 
to  the  proposed  use  of  a  portion  of  park  property,  apparently  by 
the  Department  of  Public  Works,  for  the  footings  of  a  pedestrian 
bridge  spanning  a  public  street.   The  opinion  advised  that  such 
use  would  be  lawful  if  the  Recreation  and  Park  Commission 
determined  that  it  would  be  consistent  witn  the  recreational 
purposes  of  the  park  by  providing  better  access  to  it. 

Finally,  Opinion  No.  78-4,  relying  on  the  authority  of 
Opinion  No.  55-920  and  omitting  any  reference  to  Opinion  No. 
69-21,  advised  that  Section  7.403  was  not  applicable  to  use  of 
park  property  by  City  agencies  and,  therefore,  did  not  prohibi*- 
the  subsurface  use  of  park  property  for  a  Municipal  Railway 
turnaround . 

Opinion  No.  55-920  is,  in  my  view,  correct  in  advising  that 
the  prohibition  contained  in  Section  7.403  against  the  "lease"  or 
"permit"  of  park  property  for  any  uses  other  than  recreational 
uses  is  applicable  only  to  uses  by  third  parties  and  not 
appiicaole  to  uses  by  City  agencies.   That  provision  does  not, 
therefore,  prohibit  the  use  of  park  property  for  the  proposed 
sewer  project. 

That  Section  7.403(d)  is  inapplicable  to  the  use  of  park 
property  by  City  agencies  does  not  mean  that  park  proper wies  may 
be  used  without  restriction  by  City  agencies  for  nonpark 
purposes.   Unrestricted  nonpark  use  is  prohibited  by  Section 
7.403(a),  the  second  of  the  two  Charter  provisions  which  contain 
restrictions  relevant  to  the  proposed  sewer  construction 
project.   Section  7.403(a)  establishes  a  procedure  for  the 
aoandonment  or  discontinuance  of  park  property  for  park  uses.   If 
tne  City  no  longer  wishes  to  use  park  property  for  park  purposes, 
it  must  follow  the  procedure  provided  in  Section  7.403(a)  before 
discontinuing  those  uses. 

Numerous  decisions  of  the  courts,  the  attorney  general  and 
the  city  attorney  have  considered  the  lawful  uses  of  park 
property  and  those  uses  which  constitute  a  diversion  from  park 
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purposes.   The  principles  and  holdings  set  forth  in  those 
authorities  provide  the  means  by  which  to  determine  whether  the 
proposed  sewer  project  constitutes  an  abandonment  or 
discontinuance  of  park  property  for  park  uses  which  is  prohibited 
by  Section  7.403(a)  absent  compliance  with  the  procedures  set 
forth  in  that  subsection.   If  such  an  abandonment  or 
discontinuance  would  occur,  the  project  is  unlawful  absent  a 
cnarter  amendment.   If  the  proposed  project  would  not  constitute 
an  abandonment  or  discontinuance  of  park  property  from  park  uses, 
the  use  of  park  property  for  the  project  would  be  lawful. 

Several  principles  are  discernible  from  a  review  of 
decisions  regarding  lawful  uses  of  park  property.   First,  if  the 
proposed  project  does  not  directly  promote  recreational  use  of 
tne  property,  it  will  not  be  allowed  if  it  would  withdraw  from 
public  use  a  substantial  portion  of  the  park.   Thus  the  following 
uses  have  been  held  unlawful:  a  school  (McCullough  v.  Board  of 
Education  (1876)  51  C.  418);  a  street  (Mulvey  v.  Wangenheim 
(1913)  23  C.A.  268);  town  hall  and  jail  (Kelly  v.  Town  of  Hayward 
(1923)  192  C.  242);  street  which  would  withdraw  60%  of  park  (Hall 
V.  Fairchild-Gilmore-Wilton  Co.  (1924)  66  C.A.  615);  a  street 
whicn  would  result  in  material  defacement  of  park  property 
(Olmstead  v.  City  of  San  Diego  (1932)  124  C.A.  14).   See  also 
Spires  v.  City  of  Los  Angeles  (1906)  150  C.  64,  in  which  the 
court  neld  that  a  library  was  consistent  with  park  purposes  but 
that  the  library  could  not  be  used  for  general  municipal 
administrative  purposes  and  stated,  in  dicta,  that  a  city  hall, 
fire  station,  nospital  and  jail  would  be  prohibited  because 
inconsistent  witn  park  purposes. 

In  addition,  this  office  has  advised  that  the  following 
uses  may  not  lawfully  be  made  of  park  property:  an  office  for  the 
California  Centennial  Commission  and  a  schoolhouse  (No.  48-4088) ; 
a  blood  Dank  (49-67);  parking  lot  (No.  50-110);  and  a  drill  tower 

(No.  50-144) . 

A  second  general  principle  which  can  be  discerned  from 
decisions  concerning  the  lawful  use  of  park  property  is  this:   a 
use  whicn  is  beneficial  to  the  public  is  permissible,  even  if  it 
only  tangentially  promotes  park  uses,  so  long  as  the  use  is  not 
substantially  disruptive  of  park  uses. 

Thus  in  Humphreys  v.  San  Francisco  (1928)  92  C.A.  69,  the 
court  considered  whether  the  City  could  l^iwfully  use  portions  of 
two  parks  for  streetcar  tracKS.   The  use  of  one  park  was  totally 
subsurface  and  tne  court  had  little  trouble  concluding  that 
subsurface  use  alone  would  not  be  inconsistent  with  use  of  the 
property  for  park  purposes.   However,  the  project  required 
aoanuonment  of  a  narrow  strip  of  property  along  one  border  of  the 
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second  park  about  16  feet  wide  and  220  feet  long.   The  opinion 
states  that  the  "expressed  purpose"  of  the  streetcar  project  was 
to  facilitate  transportation  between  the  downtown  area  of  the 
City  and  the  area  known  as  the  Sunset,  but  notes  that  it  would 

"incidentally  and  to  some  extent  at  least  be  a 
medium  of  ingress,  egress,  and  transportation, 
adding  to  the  full  enjoyment  by  the  public  of  the 
privilege  of  tne  park." 

Id.  at  78.   The  court  concluded  that  the  streetcar  project  was 
"not  so  inconsistent"  with  park  purposes  "as  to  constitute  an 
unlawful  use  thereof."   Id . 

Several  other  decisions  come  within  this  same  category  of 
permissiDle  uses  which  are  only  tangentially  related  to  park 
purposes.   In  Simons  v.  City  of  Los  Angeles  (1976)  63  C.A.3d  455, 
133  C.R.  72i,  the  court  held  that  use  of  a  park  for  a  facility 
devoted  to  the  training  of  police  recruits  was  not  inconsistent 
witn  use  of  tne  property  for  park  purposes. 2 

The  Attorney  General  has  advised  that  use  of  a  state  park 
for  the  installation  of  a  television  or  frequency  modulation 
station  is  lawful  if  it  would  "tend  to  further  public  enjoyment 
and  recreation"  and  would  not  "interfere  with  the  use  of  the  area 
for  park  purposes."   7  AG  75. 

Similarly,  tnis  office  has  advised  that  the  following  uses 
of  park  property  are  lawful:  use  of  the  perimeter  of  a  park  for 
sidewalks,  notwithstanding  that  they  would  be  used  by  park-users 
and  nonpar k-users  alike.   (No.  41-3251);  police  station  and 
emergency  hospital  station  in  park  of  large  size  (49-67) ;  and 
footings  of  pedestrian  bridge  which  would  provide  better  access 
to  park  (No.  69-21)  . 


^  It  is  unclear  why  the  court  in  Simons  considered  whether  the 
use  of  the  park  for  police  training  constituted  a  diversion  from 
the  uses  for  which  the  park  was  dedicated  since  the  property  in 
question  was  publicly  dedicated  park  property  and  the  City 
Cnarter  had  been  amended  to  allow  use  for  a  police  training 
facility.   As  noted  above,  absent  restrictions  in  its  Charter,  a 
city  is  free  to  use  park  property  for  any  use  it  considers 
appropriate,  even  if  those  uses  are  nonpark  uses. 
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Finally,  a  number  of  decisions  approve  nonpark  uses  which 
cannot  in  any  manner  be  characterized  as  promotive  of  park  or 
recreational  purposes.   One  of  these  decisions,  Caldwell  v.  City 
of  Seattle  (1913)  75  Wash.  565,  135  P.  420,  involves  the  same 
type  of  facility  now  under  consideration,  a  main  trunk  sewer. 
Part  of  the  sewer,  approximately  8  feet  in  diameter,  was  placed 
on  the  surface  of  the  property.   The  court,  after  noting  that  the 
property  was  subject  to  an  implied  trust  on  behalf  of  the  public 
for  park  property,  stated  as  follows  at  135  P.  472: 

"Parks  are  relatively  necessary  in  modern  cities,  but 
sewers  are  absolutely  necessary,  and  courts  will  not 
control  the  discretion  of  the  governing  bodies  of  cities 
when  they  nave  ordained  that  a  sewer  shall  be  placed  in 
a  park... The  building  of  the  sewer  upon  the  city's 
property  is  not  necessarily  a  diversion  of  the  uses  of 
the  park ..." 

Similarly,  in  Ferry  v.  City  of  Seattle  (Supreme  Court  of 
Washington  i921)  200  P.  336,  rev'd  on  other  grounds,  203 
P.  40^,  tne  court  held  that  tne  placement  of  a  water  reservoir 
on  park  property  did  not  constitute  a  destruction  of  the  park  and 
was  therefore  lawful. 

Two  decisions  wnich  involve  subsurface  uses  are  CCSF  v. 


Linares  (1940)  16  C . 2d  441  and  Best  v.  CCSF  (1960)  184  C.A.2d 
396,  7  Cal.Rptr.  479.   In  both  of  these  cases,  the  courts 
considered  subsurface  use  of  park  property  for  a  parking  garage 
in  light  of  a  charter  provision  which  allowed  such  use  provided 
that  it  would  not  be 

"in  any  material  respect  or  degree,  detrimental  to 
the  original  purpose  for  which  said  park... was 
dedicated ..." 


■^  Ferry  was  reversed  on  an  issue  unrelated  to  that  under 
discussion,  namely,  whether  the  reservoir  constituted  a  nuisance 
by  virtue  of  the  neighbors'  fear  that  it  threatened  harm  to  life 
ana  property. 
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In  Doth  instances,  the  courts  held  that  the  projects  were 
consistent  with  park  purposes,  despite  the  fact  that  6  1/2%  of 
the  park  surface  in  Linares  and  approximately  5%  in  Best  would  be 
used  for  exits  and  other  structures  which  withdrew  the  property 
from  park  use.'* 

Another  example  of  nonpark  use  of  park  property  is  found  in 
9  AG  6,  which  concerned  tideland  property  originally  granted  by 
the  State  to  tne  City  of  Long  Beach  and  thereafter  conveyed  back 
to  the  State  by  quitclaim  deed  "...for  a  parK,  playground, 
recreational  center  and/or  beach  used  for  recreational  purposes, 
and  for  no  other  purposes  whatsoever..."   The  quitclaim  deed 
provided  tnat  snould  the  property  be  used  for  any  purposes  other 
tlian  tnose  described  above,  the  property  would  revert  to  the 
City.   Despite  this  restriction,  the  attorney  general  advised 
that  tne  state  "may  not  stand  idly  by  and  see  oil  and  gas 
drained  from"  the  property  oy  oil  wells  situated  on  adjacent 
properties . 

Tne  opinion  advises  that  the  donor  city  was  estopped  from 
enforcing  the  deed  restriction  since  it  granted  oil  leases  itself 
on  similar  lands.   For  this  reason,  and  possibly  because  the 
property  was  donated  Dy  another  public  entity,  the  opinion  did 
not  use  the  rule  of  strict  construction  normally  applied  when 
considering  restrictions  contained  in  land  donated  to  a  city^. 
The  opinion  acvised  that  oil  wells  could  be  placed  on  the 
property  so  long  as  they  were  drilled  "with  due  regard  to" 
the  park  uses  of  the  property. 


^  A  similar  conclusion  is  reached  in  Michigan  Boulevard  Bldg. 
Co.  V.  Cnicago  Park  Dist.  (1952)  412  111.  350,  106  N.E.  2d  359, 
366,  where  the  court  considered  the  subsurface  use  of  a  park  for 
a  parking  garage  where  the  park  was  subject  to  a  restriction 
that  tne  property  was  to  remain  forever  free  of  buildings.   The 
parking  garage  project  necessitated  use  of  1/10  of  1%  of  the  park 
for  vents  and  air  intakes  which  would  project  approximately  5 
feet  above  tne  surface.   Tne  court  considered  the  use  de  minimus. 

^  Compare  City  Council  of  Greenville  v.  Thomas  (Supreme  Court 
of  Mississippi,  1961)  131  So. 2d  659,  where  tne  court  declined  to 
use  the  rule  of  strict  construction  when  considering  property 
sold,  rather  than  donated,  which  was  subject  to  a  deed 
restriction  tnat  the  property  be  held  for  park  purposes.   The 
court  held  that  a  complaint  challenging  the  use  of  the  park  for 
the  placement  of  power  lines  was  properly  dismissed  where  the 
complaint  contained  no  allegation  that  the  lines  had  destroyed  or 
seriously  impaired  the  use  of  the  property  for  park  purposes. 
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Clearly  then,  the  law  does  not  absolutely  prohibit  all 
nonpark  uses  of  park  property.   However,  the  nonpark  use  may  not 
destroy  or  substantially  impair  the  normal  recreational  use  of 
the  property.   Although  it  is  seldom  explicitly  stated,  the 
courts  also  apparently  consider  whether  the  proposed  use  is 
beneficial  to  the  public  welfare.   Since  the  authorities  are 
unanimous  that  park  property  is  to  be  preserved,  absent  statutory 
authority,  for  park  uses,  it  is  reasonable  to  assume  that  nonpark 
uses  will  be  tolerated  only  when  the  benefit  to  the  public  in 
allowing  sucn  uses  is  substantial. 

Before  applying  the  principles  just  discussed  to  the 
proposed  sewer  project  under  consideration,  it  should  be  noted 
tliat  pursuant  to  Section  3.552  of  the  City  Charter,  the 
Recreation  and  Park  Commission  has 

"complete  and  exclusive  control,  management  and 
direction  of  the  parks,  playgrounds,  recreation 
centers  and  all  other  recreation  facilities, 
squares,  avenues  and  grounds  which  are  in  the  charge 
of  the  commission  ..." 

Thus,  pursuant  to  Section  3.552,  any  use  of  park  property  for  the 
proposed  project  must  oe  approved  by  the  Recreation  and  Park 
Commission . 

We  now  consider  whether  the  Recreation  and  Park  Commission 
may  lawfully  allow  publicly  dedicated  property  under  its 
jurisdiction  to  be  used  for  the  crosstown  tunnel  construction 
project . 

It  is  necessary  to  distinguish  three  different  aspects  of 
the  project:  subsurface  use,  temporary  disruption  of  surface  use 
during  tne  period  of  construction,  and  permanent  use  for 
structures . 

Clearly,  subsurface  use  of  park  property  does  not  interfere 
with  park  uses.  As  noted  in  Humphreys  v.  S .F. ,  supra,  at  92  C.A. 
73: 

"But  little  consideration  need  be  given  the 
situation  which  would  exist  in  Buena  Vista  Park 
after  the  construction  of  the  tunnel.   At  all 
points  this  tunnel  will  be  entirely  beneath  the 
surface  of  the  park...   The  con?itruction  and  use 
of  this  tunnel  could  not  possibly  interfere  with 
the  free  or  customary  use  of  the  park  for  any  or 
all  park  purposes." 

See  also  Michigan  Blvd.  Bldg .  Co.  v.  Chicago  Park  Dist. 
(1952)  412  111.  350,  106  N.E.2d  359  (subsurface  garage  does  not 
violate  restriction  against  buildings  on  the  property);  Lowell  v. 
City  of  Boston  (1948)  322  Mass.  709,  79  N.E.2d  713  (lease  of 
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subsurface  beneath  park  did  not  constitute  a  material 
interference  with  use  of  the  surface  as  park);  City  Attorney 
Opinion  No.  55-920  (subsurface  use  of  park  for  exhibit  hall  would 
not  interfere  with  use  of  surface  for  park  purposes;  see  also 
cases  cited  at  page  9  of  that  opinion) . 

Just  as  clearly,  temporary  disruption  of  park  use  during 
the  construction  period  is  permissible  as  a  necessary  concomitant 
of  the  project.   As  noted  in  City  Attorney  Opinion  No.  55-920, 
regarding  the  use  of  subsurface  park  space  for  construction  of  an 
exhibit  hall: 

"The  fact  that  while  the  exhibit  hall  is  being 
constructed  Civic  Center  Plaza  will  be  torn  up  and 
its  use  as  a  park  temporarily  obstructed  presents  no 
legal  objection  to  the  project.   (San  Francisco  v. 
Linares,  16  Cal.2d  441,  446-447).   The  enjoyment  of 
a  park  is  never  promoted  by  the  actual  construction 
work  necessary  to  erect  any  building,  on  the  surface 
or  otherwise.   Such  temporary  obstruction  of 
necessity  occurs  whenever  building  construction 
consistent  with  park  purposes  is  undertaken.   To 
deny  the  Commission  authority  to  approve  such 
temporary  obstruction  would  be  tantamount  to  denying 
its  power  to  approve  the  City's  use  of  park  lands 
for  a  purpose  not  inconsistent  with  park  purposes  — 
a  £^^wt.L  it  unquestionably  possesses." 

Wnile  it  is  clear  that  park  property  may  lawfully  be  used 
for  subsurface  projects  and  may  be  temporarily  disrupted  during 
tlie  construction  period  necessary  to  complete  the  subsurface 
project,  tne  lawfulness  of  the  use  of  park  property  for  the 
erection  and  maintenance  of  permanent  structures  is  a  more 
difficult  question  since  it  requires  that  a  portion  of  the 
surface  of  the  property  be  permanently  withdrawn  from  park  uses. 
However,  in  light  of  the  authorities  discussed  above  which  have 
held  lawful  the  nonpark  use  of  park  property,  and  in  light  of  the 
substantial  benefit  to  the  public  in  the  proper  functioning  of 
the  City's  sewage  treatment  operations,  it  must  be  concluded  that 
sucn  use  is  lawful  so  long  as  it  does  not  destroy  or 
substantially  impair  use  of  the  property  for  park  purposes.   Such 
a  determination  is  a  question  of  fact  for  the  Recreation  and  Park 
Commission  and  depends  on  factors  such  as  the  size  of  the  park, 
the  uses  to  which  the  park  is  normally  put,  the  type  and 
frequency  of  use  of  the  location  proposed,  and  similar 
considerations.   If  the  Commission  should  determine  that  the 
proposed  structures  would  not  destroy  or  substantially  impair  the 
park  uses  of  the  property,  their  construction  and  maintenance  on 
park  property  would,  in  my  opinion,  be  lawful. 
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Property  Purchased  with  Open  Space  Funds 

As  noted  above,  one  of  the  park  properties  under 
consideration  in  this  opinion,  Potrero  Avenue  Open  Space,  was 
purchased  with  open  space  funds.   It  is  necessary  to  consider 
whetner  the  conclusions  set  forth  above  regarding  the  use  of 
publicly  dedicated  park  property  are  applicable  as  well  to 
property  purchased  with  open  space  funds,  or  whether  the  use  of 
such  funds  imposes  restrictions  apart  from  those  applicable  to 
property  purchased  with  revenues  from  the  general  fund  and 
devoted  to  park  uses  by  governmental  action. 

Charter  Section  6.413  creates  the  Open  Space  Acquisition 
and  Park  Renovation  Fund  by  imposing  an  annual  tax  of  $.10  for 
each  $i00.00  assessed  valuation.   That  section  also  provides  that 
grants,  gifts  and  bequests  paid  to  the  City  for  open  space 
acquisition  and  park  renovation  shall  be  placed  in  the  fund. 

Revenues  from  the  fund  are  to  be  used  for  three  purposes: 

"(i)  the  acquisition  and  development  of  lands 
within  or  contiguous  to  "high-need 
neighborhoods",  or  lands  on  the  northern 
waterfront  and  bay  shoreline  for  recreation 
purposes;  (ii)  the  acquisition  and  development 
of  properti«^«^  within  the  city  and  county  for 
open  spac*^  purposes;  and  (iii)  the  renovation 
of  existing  parks  and  recreation  facilities 
within  the  city  and  county." 

Subsections  (d)  and  (e)  of  Section  6.413  set  forth  those 
percentages  of  the  fund  which  are  to  be  used  for  the  renovation 
of  existing  parks  and  recreational  facilities,  for  the 
acquisition  of  real  property,  and  for  the  acquisition  of  real 
property  within  or  near  "high  need  neighborhoods,"  a  term  defined 
in  SuDsection  (a)  of  Section  6.413. 

Subsection  (a)  of  Section  6.413  provides  as  follows: 

"There  is  hereby  established  an  open  space 
acquisition  and  park  renovation  fund,  to  be 
administered  by  the  recreation  and  park 
commission.   Monies  therein  shall  be 
appropriated,  transferred,  expended,  or  used  as 
provided  for  herein  for  those  recreation  and  open 
space  purposes  determined  by  the  city  planning 
commission  to  be  consistent  with  the  recreation 
and  open  space  element  of  the  comprehensive  plan 
of  the  city  and  county  and  in  accordance  with  the 
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"Recreation  and  Open  Space  Programs"  to  implement 
the  recreation  and  open  space  element  approved  by 
the  city  planning  commission  on  July  19,  1973,  as 
from  time  to  time  modified  by  a  majority  vote  of 
each  of  the  city  planning  commission  and 
recreation  and  park  commission  meeting  jointly, 
and  with  the  concurrence  of  the  board  of 
supervisors.   The  recreation  and  open  space 
element  of  the  comprehensive  plan  and  the 
"Recreation  and  Open  Space  Programs,"  as  from 
time  to  time  modified,  shall  continue  to  identify 
neighborhoods  which  are  in  special  need  of 
recreation  and  open  space  facilities,  and  shall 
designate  such  neighborhoods  as  "high-need 
neighborhoods."   Monies  in  the  open  space 
acquisition  and  park  renovation  fund  shall  be 
used  to  acquire  by  purchase,  lease,  exchange, 
eminent  domain  or  otherwise,  real  property, 
interests  therein,  and  improvement  and 
development  rights  thereon  and  to  develop  and 
maintain  land  so  acquired.   Lands  currently  under 
the  jurisdiction  of  the  San  Francisco  port 
commission  may  be  acquired  by  lease  or  otherwise 
and  may  be  leased  and  administered  with  the  funds 
provided  for  herein  for  purposes  consistent  with 
this  section.   The  recreation  and  park  commission 
and  the  San  Francisco  Dc-t  commission  are  hereby 
authorized  to  enter  into  contracts  appropriate  to 
carry  out  the  purposes  of  this  section." 

The  Open  Space  Acquisition  and  Park  Renovation  Fund  is  thus 
a  means  of  obtaining  revenues  for  the  purpose  of  acquiring  and 
developing  land  for  "open  space"  and  "recreation"  uses  and  for 
the  purpose  of  renovating  existing  parks  and  recreation 
facilities.   The  final  approval  for  use  of  the  funds  must  be 
obtained  from  the  City  Planning  Commission,  the  agency  authorized 
to  determine  those  uses  which  are  consistent  with  the 
comprehensive  plan  of  the  City  and  the  "Recreation  and  Open  Space 
Programs."   The  "comprehensive  plan"  refers  to  the  "master  plan" 
described  in  Charter  faction  3.524  as  "a  comprehensive, 
long-term,  general  plan  for  the  improvement  and  future 
development  of  the  city  and  county."   The  "Recreation  and  Open 
Space  Programs"  is  a  term  which  is  not  defined  in  Section  6.413, 
or  elsewhere  in  the  Charter.   However,  Section  6.413(a)  states 
tnat  its  purpose  is  "to  implement  the  recreation  and  open  space 
exement  of  the  comprehensive  plan."   Sec»:ion  6.413  provides  that 
tne  "Recreation  and  Open  Space  Programs"  is  to  be  approved  by  the 
City  Planning  Commission  and  thereafter  modified  jointly  by  the 
City  Planning  Commission  and  the  Recreation  and  Park  Commission, 
with  the  concurrence  of  the  Board  of  Supervisors. 
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Section  6.413,  which  establishes  a  special  fund  and 
specifies  when  revenues  from  the  fund  may  be  used,  does  not, 
therefore,  impose  any  restrictions  on  the  uses  to  which  land 
purchased  from  the  fund  may  be  put,  except  insofar  as  such  uses 
depend  upon  revenues  from  the  open  space  fund.   In  that  instance, 
the  restrictions  described  above,  such  as  consistency  with  the 
ccnprehensive  plan  of  the  City,  are  applicable. 

Several  provisions  of  Section  6.413  make  clear  that 
property  acquired  with  open  space  funds  must  be  placed  under  the 
jurisdiction  of  the  Recreation  and  Park  Commission,  unless  the 
property  is  already  under  the  jurisdiction  of  the  Port 
Commission.   Thus,  pursuant  to  Section  6.413,  the  fund  is  to  be 
administered  by  the  Recreation  and  Park  Commission.   In  addition, 
the  Recreation  and  Park  Commission  and  the  Port  Commission,  and 
no  other  city  agencies,  are  authorized  to  enter  into  contracts  to 
carry  out  the  purposes  for  which  the  fund  was  established. 
Property  acquired  with  open  space  funds,  other  than  property 
already  under  the  jurisdiction  of  the  Port  Commission,  must  be 
placea,  tnerefore,  under  the  jurisdiction  of  the  Recreation  and 
ParK  Commission.   Such  property  is  thereafter  subject  to  those 
restrictions  on  the  use  of  park  property  discussed  in  the 
previous  section  of  this  opinion.   As  noted  above,  the  use  of 
open  space  revenues  to  fund  the  purchase  of  the  property  imposes 
no  additional  restrictions  on  its  use. 

Therefore,  the  conclusions  set  ^'orth  above  applicable  to 
publicly  dedicated  park  property  are  applicable  as  well  to 
property  under  the  jurisdiction  of  the  Recreation  and  Park 
Commission  which  has  been  purchased  with  open  space  funds,  such 
as  Potrero  Avenue  Open  Space. 

Privately  Dedicated  Park  Property 

If  property  has  been  donated  by  a  private  party  for  public 
use  subject  to  restrictions,  any  use  of  the  property  which  would 
violate  those  restrictions  is  unlawful.   This  point  is  well 
summarized  in  Roberts  v.  City  Oi:  Palos  Verdes  Estates  (1949)  93 
C.A.2d  545,  548,  209  P . 2d  7: 

"Courts  have  guarded  zealously  the  restrictive 
covenants  in  donations  of  property  for  public  use 
as  the  foregoing  cited  decision?,  will  reveal. 
Such  an  effort  on  the  part  of  a  municipality  [to 
interpret  restrictions  liberally  to  allow  a  use 
of  the  property  not  strictly  within  the  terms  of 
the  dedication]  if  successful  may  be  but  the 
opening  wedge  and,  as  stated  in  Kelly  v.  Town  of 
Hayward  [192  C.  242]  supra,  some  future  board 
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might  claim  that  under  their  discretion  a 
corporation  yard  and  rock-pile  for  the  employment 
of  prisoners,  and  other  very  useful  adjuncts  to 
the  administration  of  the  economic  affairs  of  the 
town,  might  be  located  thereupon,  until  the 
entire  space  was  fully  so  occupied." 

In  Roberts ,  the  court  considered  the  lawful  use  of  property 
subject  to  the  restriction  that  "no  buildings  ...shall 
be .. .permitted. . .except  [ those] .. .proper ly  incidental  to  the 
convenient  and/or  proper  use  of  said  realty  for  park  purposes." 
The  court  held  that  the  city  could  not  lawfully  use  the  property 
as  a  housing  yard  for  vehicles  and  equipment  used  for  the 
maintenance  of  park  properties  throughout  the  City.   Since  the 
proposea  use  did  not  directly  contribute  to  the  use  of  the 
donated  property,  the  deed  restriction  prohibited  it. 

Similar  concern  for  the  explicit  intentions  of  a  private 
donor  is  found  in  City  Attorney  Opinion  No.  46-3883,  which 
considered  whether  Huntington  Square,  which  was  donated  by  a 
private  party  to  the  city  to  be  used  only  as  a  public  park,  could 
be  used  for  a  subsurface  parking  garage.   The  opinion  noted  that 
subsurface  use  of  a  parking  garage  had  been  approved  in  CCSF  v. 
Linares ,  supra . 

However,  the  court  distinguished  Linares ,  noting  that  the 
property  under  consideration  in  Linares  had  been  publicly 
dedicated  and  that  subsurface  use  of  park  pru^ci.  c^  for  the  garage 
had  been  approved  in  an  amendment  to  the  City  Charter.   The 
opinion  advised  that  the  restriction  contained  in  the  deed  to 
privately  donated  property  prohibited  its  use  for  a  subsurface 
garage.   This  opinion  provides  a  good  example  of  the  more  limited 
uses  to  which  privately  dedicated,  as  opposed  to  publicly 
dedicated,  property  may  be  put. 

Another  good  example  of  this  contrast  is  found  in  Lord  v. 
City  of  Wilmington  (Court  of  Chancery  of  Delaware,  New  Castle, 
1975)  332  A2d.  414,  where  the  court  held  that  the  city  was 
prohiDited  from  constructing  a  steel  water  tank  and  tower  on 
property  donated  to  the  city  by  a  private  party 

"for  the  purpose  of  providing  and  maintaining  one 
or  more  open  places  or  parks  for  the  promotion  of 
the  health  and  recreation  of  the  people  of  the 
City  and  its  vicinity." 

The  court  acknowledged  that  prior  decisions  in  other  states  had 
allowed  the  use  of  a  park  for  a  water  reservoir  (Ferry  v.  City  of 
Seattle ,  supra) ,  and  a  main  trunk  sewer  (Caldwell  v.  Seattle, 
supra) ,  but  found  those  decisions  inapplicable  since  in  neither 
instance  had  the  property  been  donated  with  restrictions  on  the 
use  of  the  property  for  park  purposes. 
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In  Big  Sur  Properties  v.  Mott  (1976)  62  CA3d  99,  132  C.R. 
835,  the  court  agreed  with  the  trial  court's  conclusion  that  the 
state  could  not  be  compelled  to  grant  petitioner  a  private  access 
right-of-way  across  property  acquired  by  gift  and  dedicated 
exclusively  to  public  park  purposes,  since  permitting  such  access 
would  not  promote  the  park  purposes  of  the  property.   The  court 
further  held  that  Public  Resources  Code  Section  5003,5,  which 
provides  for  private  access  rights-of-way  across  state  parks,  is 
not  applicable  since  property  donated  for  park  purposes  is 
suoject  to  a  trust  and  Public  Resources  Code  Section  5003.5  must 
be  applied  consistently  with  that  trust. 

Two  of  the  parks  which  are  potential  sites  for  the  proposed 
sewer  project,  the  privately  dedicated  portion  of  Stern  Grove  and 
Larsen  Park,  are  subject  to  restrictions,  imposed  by  the  donors 
of  the  properties,  that  they  be  used  only  for  park  purposes^. 
Moreover,  the  deed  for  Stern  Grove  states  that  if  the  property  is 
not  so  used,  it  shall  be  forfeited  to  the  donor.   It  is  necessary 
now  to  consider  whether  use  of  these  two  parks  for  the  proposed 
project  would  violate  the  deed  restrictions  contained  in  the 
deeds  granting  tnese  properties  to  the  City. 

It  is  helpful  to  begin  with  the  following  language  from 
Wattson  V.  Eldridge  (1929)  207  C.  314,  a  decision  wnich  concerned 
the  lawful  use  of  property  dedicated  to  a  particular  purpose: 

"...land  which  has  been  dedicated  to  a  definite 
and  specific  purpose  must  be  used  in  conformity 
witn  the  terms  of  the  dedication  and  not 
diverted  to  any  other  purpose  or  use .. .Whether 
or  not  a  particular  use  amounts  to  a  diversion 
from  that  for  which  the  dedication  was  made 
depends  on  the  circumstances  of  the  dedication 
and  the  intention  of  the  party  making  it." 

Thus  in  order  to  determine  whether  a  proposed  use  of  privately 
dedicated  property  is  consistent  with  the  purposes  for  which  the 
property  was  dedicated,  it  is  necessary  to  consider  the 
"circumstances  of  the  dedication  and  the  intention  of  the  party 
making  it." 


6  Wnere  consideration  is  given,  the  courts  treat  property 
subject  to  deed  restrictions  more  akin  to  publicly  dedicated 
property.   See,  for  example.  City  Council  of  Greenville  v.  Thomas 
(Supreme  Court  of  Mississippi  1961)  131  So. 2d  659,  664). 
However,  the  $1.00  consideration  paid  by  the  City  for  Larsen  Park 
was  obviously  token  payment  only  and  the  property  was,  in  fact, 
donated . 
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The  intent  of  the  donors  of  Stern  Grove  and  Larsen  Park  is 
clear  from  the  terms  of  the  restrictions  contained  in  the  deeds 
to  these  properties.   Both  donors  stated  that  the  property  was  to 
be  used  for  park  purposes  only.   The  erection  and  maintenance  on 
tiiese  properties  of  permanent  structures  of  the  size  required  for 
the  sewer  project  under  consideration  would  not  promote  park  uses 
of  the  property  and  would  interfere  with  such  uses  by  either 
destroying  a  portion  of  the  natural  vegetation  of  the  property 
which  provides  aestnetic  pleasure  to  the  puDlic  or  by  occupying 
space  which  couid  be  used  for  recreational  activities.   It  is 
necessary  to  conclude,  therefore,  that  such  use  of  these 
properties  is  prohibited  by  the  deed  restrictions. 

Subsurface  use  of  these  properties,  on  the  other  hand,  is 
clearly  not  inconsistent  witn  the  park  use  of  the  property.' 
However,  subsurface  use  will  entail  temporary  disruption  of  the 
surface.   Although  temporary  disruption  of  surface  use  for 
subsurface  projects  is  clearly  permissible  as  to  publicly 
aedicatea  property,  the  same  conclusion  is  not  necessarily 
applicaDle  to  privately  dedicated  property.   No  decision  has 
dealt  with  the  precise  problem  of  temporary  disruption  of 
privately  dedicated  property  for  a  subsurface  project  which  will 
not  directly  promote  the  uses  to  which  the  property  was  dedicated 


^  Tne  conclusion  that  privately  dedicated  park  property  may 
lawfully  be  used  for  a  subsurface  tunnel  is  not  inconsistent  with 
City  Attorney  Opinion  No.  45-3883.   That  opinion  advised  that 
privately  dedicated  property  could  not  lawfully  be  used  for  a 
subsurface  parking  garage.   However,  a  subsurface  parking  garage 
is  not  completely  subsurface  in  that  entrance  and  exit  points, 
air  vents  and  other  structures  would  necessarily  be  constructed 
on  park  property  or  immediately  adjacent  to  it.   In  two  cases 
discussed  aoove,  for  example.  Best  and  Linares,  approximately 
5-6%  of  the  surface  areas  of  the  properties  in  question  were 
withdrawn  from  park  use  because  of  subsurface  parking  structures. 

The  proposed  sewer  project,  by  contrast,  will  oe  completely 
below  the  surface  of  the  property.   No  surface  uses  will  be 
necessary.   Moreover,  its  existence  under  the  surface  will 
attract  no  vehicular  activity  nor  any  other  type  of  activity 
wnich  could  interfere  with  recreational  use  of  the  properties. 
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but  which,  nonetneless,  will  not  be  inconsistent  with  those  uses 
once  the  project  is  completed. 8 

It  is  difficult  to  discern  the  intent  of  the  donors 
regarding  temporary  disruption  of  the  donated  properties  for  a 
nonpark  project  which  will,  when  complete,  not  interfere  with  the 
park  uses  of  the  property.   However,  it  is  presumed  that  the 
dedicators  intended  to  make  the  dedication  for  purposes  conducive 
to  the  public  good.   (See,  for  example,  Wattson  v.  Eldridge 
(1929)  207  C.  314,  in  which  the  court  held  lawful  the  use  of 
property  for  streets  and  highways  which  property,  consisting  of  a 
series  of  canals,  was  subject  to  the  restriction  that  it  be  used 
"for  permanent  waterways  and  canals  free  to  the  public  forever.") 


8  In  Griffith  v.  City  of  Los  Angeles  (1959)  175  C.A.2d  331,  346 
P . 2d  49,  the  court  allowed  temporary  use  of  a  portion  of  a 
privately  dedicated  park  for  five  to  ten  years  for  the  filling  of 
a  canyon  with  refuse  and  garbage.   However,  the  trial  court  found 
tnat  the  project  was  recreational  in  nature  since  it  would  enable 
recreational  uses  not  possible  with  the  land's  natural 
configuration.   The  sewer  project,  by  contrast,  is  not 
recreational  in  nature. 

In  Lowell  v.  City  of  Boston  (1948)  322  Mass.  709,  79  N.E.2d 
713,  the  court  found  lawful  the  subsurface  use  of  a  park  for  a 
parking  garage,  which  would  require  disruption  of  the  park  for 
three  years.   The  purchase  and  continued  maintenance  of  the  park 
was  funded  by  a  private  donation  made  in  the  "hope  and 
expectation  tnat  the  [park]  shall  never  either  in  whole  or  in 
part  De  diverted  from  the  present  use  as  a  Public  Park  .  .  ." 
However,  the  court  held  that  this  language  constituted  the 
expression  of  a  wish  or  suggestion  and  was  not  obligatory  and 
therefore  the  court  did  not  decide  the  lawfulness  of  the 
temporary  disruption  of  privately  dedicated  property  to 
accomplish  nonpark  purposes. 

In  Michigan  Blvd.  Bldg .  Co.  v.  Chicago  Park  Dist.,  (1952) 
106  N.E.2d  359,  the  court  held  that  the  City  could  lawfully 
construct  a  subsurface  garage  under  property  subject  to  a 
restriction  against  construction  of  any  buildings.   The 
construction  would  disrupt  a  portion  of  the  surface  area  for 
approximately  18  months.   However,  this  case  is  not  directly  on 
point  since  the  restriction  involved  a  prohibition  against 
buildings  rather  than  one  requiring  exclufjively  park  uses. 
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Therefore,  where  the  temporary  use  of  dedicated  property  would 
significantly  ease  the  financial  burden  on  the  public  for  the 
accomplishment  of  a  project  important  to  the  public  welfare  and 
would  prevent  the  disruption  of  residential  and  other  uses  of 
private  property,  it  must  be  presumed  that  the  donors  would  have 
approved  the  temporary  disruption  so  long  as  the  property  is 
returned  to  its  original  condition  after  the  construction  period 
has  terminated. 

An  additional  consideration  suggests  that  this  conclusion 
is  appropriate.   There  are  two  primary  reasons  for  application  of 
tne  rule  of  strict  construction  to  privately  dedicated  property. 
One  is  tne  "opening  wedge"  problem  described  in  Roberts,  supra. 
Approval  of  one  nonpark  use,  it  is  feared,  would  pave  the  way  for 
otners,  ultimately  frustrating  the  use  envisioned  by  the  donor. 
The  second  reason  is  explained  by  the  court  in  Big  Sur  Properties 
V.  Mott,  supra,  62  C.A.3d  at  105:  if  deed  restrictions  are  not 
upneid,  private  parties  would  be  reluctant  to  donate  property  to 
puoxic  park  uses. 

Neither  of  tne  evils  envisioned  by  the  courts  in  Roberts  or 
Big  Sur  Properties  v.  Mott  would  be  likely  to  flow  from  the 
temporary  disruption  of  privately  dedicated  park  property  for  the 
accomplishment  of  a  project  which  will  in  no  way  interfere  with 
the  purpose  for  which  the  property  was  dedicated.   The  type  of 
subsurface  use  required  by  the  proposed  sewer  project  is  an 
unusual  one  and  it  is  unlikely  that  additional  subsurface  uses 
would  De  proposed  in  the  future.   Therefore,  the  possibility  of 
continued  temporary  disruptions  that  are  so  numerous  as  to 
constitute  permanent  disruption  is  slight.   Therefore,  the 
porposed  sewer  project  will  not  constitute  an  "opening  wedge"  for 
future  nonpark  uses.   Similarly,  because  the  proposed  use  is 
rare,  permitting  temporary  disruption  for  it  will  not  discourage 
other  persons  from  donating  property  for  public  use  out  of  fear 
that  their  intentions  will  be  ignored. 

The  conclusion  that  Larsen  Park  and  the  privately  dedicated 
portion  of  Stern  Grove  may  lawfully  be  used  for  temporary 
construction  work  in  connection  with  the  proposed  sewer  project 
rests  on  the  assumption  that  no  other  properties  which  could  be 
used  for  the  same  purpose  with  the  same  economic  benefit  are 
available.   Were  such  other  property  available,  it  would  be 
necessary  to  conclude  that  the  donors  would  not  have  intended  to 
allow  the  disruption  of  the  property  they  had  donated  exclusively 
for  park  uses. 
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Finally,  as  noted  above,  the  Recreation  and  Park 
Commission,  pursuant  to  Charter  Section  3.552,  has  complete  and 
exclusive  control  of  the  property  under  its  jurisdiction.   Larsen 
Park  and  the  privately  dedicated  portion  of  Stern  Grove  may  be 
used  for  the  proposed  sewer  project,  just  as  publicly  dedicated 
property  may  be  so  used,  only  if  such  use  has  been  approved  by 
tne  Recreation  and  Park  Commission. 


CONCLUSION 
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reation  and  Park 

is  permissible  only  if 
uld  provide  the  same 

only  if  the  property  is 
the  project  is  completed. 


The  remaining  park  properties,  which  have  been  dedicated  to 
park  purposes  by  the  City,  may  be  used  for  the  proposed  sewer 
project,  both  temporary  and  permanent,  if  the  Recreation  and  Park 
Commission  determines  that  such  use  will  not  destroy  or 
suDstantially  impair  the  use  of  these  properties  for  park 
purposes  and  approves  the  project. 

Respectfully  submitted, 


GEORGE  AGNOST 
City  Attorney 


paul;^  jeszon 

Deputy  City  Attorney 


Iff  Hm  V  cu  ; 

'■liw  Attorney  0 
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'^    OPINION  No.  81-7 

SUBJECT:         Powers  of  the  Board  of  Permit  Appeals: 

Distinction  Between  Permit  Denials  and  Protest 
Appeals;  Power  to  Order  Denial  of  a  Permit  for 
Activities  or  Construction  Meeting  Minimum  Code 
Requirements;  Power  to  Impose  Conditions  as  Part 
of  An  Order  to  Issue  a  Permit. 

REQUESTED  BY:     CLAIRE  C.  PILCHER 
Executive  Director 
Board  of  Permit  Appeals 

PREPARED  BY:      BURK  E.  DELVENTHAL 
DIANE  L.  HERMANN 
Deputy  City  Attorneys 

QUESTIONS  PRESENTED 

1.  Are  the  discretionary  powers  of  the  Board  of  Permit 
Appeals  over  an  appeal  from  a  denial  of  a  permit  different  in 
scope  from  the  Board's  powers  over  a  protest  appeal  contesting 
the  issuance  of  a  permit? 

2.  Does  the  Board  have  authority  to  order  the  denial  of  a 
permit  seeking  authorization  of  construction  or  activities  which 
conform  to  the  San  Francisco  Municipal  Code? 

3.  In  granting  relief  on  appeal  does  the  Board  have 
authority  to  attach  stipulations  or  conditions  on  the  permit, 
thereby  modifying  the  decision  below? 


CONCLUSIONS 


1.   No, 


Yes. 

Yes,  provided  that  such  stipulations  or  conditions 

a.  are  reasonable, 

b.  do  not  violate  the  provisions  of  the 
San  Francisco  Charter  or  Municipal  Code  or 
applicable  state  and  federal  laws, 

c.  become  part  of  the  permit  that  is  issued,  and 

d.  all  work  or  activities  necessary  to  satisfy  the 
stipulations  or  conditions  are   required  to 
comply  with  applicable  State  and  local  laws. 
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ANALYSIS 
Factual  Background 

The  owner  of  property  at  1436  -  25th  Avenue  (hereinafter, 
"the  owner")  initiated  construction  of  a  deck  without  obtaining  a 
building  permit.   The   owner's  next  door  neighbor  complained  to 
the  City  about  the  construction.   A  building  inspector  confirmed 
that  unlawful  work  was  proceeding  and  advised  the  owner  to  cease 
construction.   The  owner  thereafter  sought  and  obtained  a 
building  permit.   A  protest  appeal  was  filed  by  the  neighbor's 
authorized  agent  and  is  now  pending  before  the  Board. 

The  neighbor  claims  that  his  interests  and  property  are 
significantly  and  adversely  affected  by  the  issuance  of  the 
permit  because  (1)  the  owner  denuded  the  lower  portions  of  two 
trees  on  the  neighbor's  property  without  permission,  thereby 
depriving  the  neighbor's  property  of  privacy;  (2)  the  deck  will 
permit  the  owner's  four  large  dogs,  which  already  annoy  the 
neighbor  by  their  continual  barking,  to  increase  the  noise 
reaching  the  neighbor's  property;  and  (3)  a  resident  of  the 
owner's  property  already  has  made  numerous  defamatory  remarks  to 
the  neighbor  and  residents  of  the  neighbor's  property,  and  his 
presence  on  the  deck  will  encourage  further  such  remarks;  and  (4) 
persons  on  the  deck  will  have  unobstructed  views  through  several 
windows  in  the  neighbor's  house.   The  neighbor  requests  that  the 
Board  either  order  that  the  permit  be  denied  or  impose  as  a 
condition  to  the  permit  a  requirement  that  the  permit  holder 
construct  a  seven-foot  high  solid  siding  along  the  length  of  the 
deck  adjacent  to  and  facing  the  neighbor's  property. 

History  of  Charter  Section  3.651 

San  Francisco  Charter  Section  3.651  defines  the  functions, 
powers  and  duties  of  the  Board  of  Permit  Appeals  and  provides  as 
follows: 

Any  applicant  for  a  permit  or  license  who  is 
denied  such  permit  or  license  by  the  department 
authorized  to  issue  same,  or  whose  license  or  permit 
is  ordered  revoked  by  any  department,  or  any  person 
who  deems  that  his  interests  or  property  or  that  the 
general  public  interest  will  be  adversely  affected 
as  the  result  of  operations  authorized  by  or  under 
any  permit  or  license  granted  or  issued  by  any 
department,  may  appeal  to  the  board  of  permit 
appeals.   Such  board  shall  hear  the  applicant,  the 
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permit-holder,  or  other  interested  parties,  as  well 
as  the  head  or  representative  of  the  department  is- 
suing or  refusing  to  issue  such  license  or  permit, 
or  ordering  the  revocation  of  same.   After  such 
hearing  and  such  further  investigation  as  the  board 
may  deem  necessary,  it  may  concur  in  the  action  of 
the  department  authorized  to  issue  such  license  or 
permit,  or,  by  the  vote  of  four  members,  may  over- 
rule the  action  of  such  department  and  order  that 
the  permit  or  license  be  granted,  restored  or 
refused. 

The  board  of  permit  appeals  shall  have  and 
exercise  the  following  powers: 

(a)  To  hear  and  determine  appeals  where  it  is 
alleged  there  is  error  or  abuse  of  discretion  in  any 
order,  requirement,  decision  or  determination  made 
by  the  zoning  administrator  in  the  enforcement  of 
the  provisions  of  any  ordinance  adopted  by  the  board 
of  supervisors  creating  zoning  districts  or 
regulating  the  use  of  property  in  the  city  and 
county; 

(b)  To  hear  and  determine  appeals  from  the 
rulings,  decisions  and  determinations  of  the  zoning 
administrator  granting  or  denying  applications  for 
variances  from  any  rule,  regulation,  restriction  or 
requirement  of  the  zoning  or  set-back  ordinances,  or 
any  section  thereof.   Upon  the  hearing  of  such 
appeals  said  board  may  affirm,  change,  or  modify  the 
ruling,  decision  or  determination  appealed  from,  or, 
in  lieu  thereof,  make  such  other  additional 
determination  as  it  shall  deem  proper  in  "the 
premises,  subject  to  the  same  limitations  as  are 
placed  upon  the  zoning  administrator  by  the  charter 
or  by  ordinanceT   (Emphasis  added.) 

The  provisions  of  Paragraph  1  of  Section  3.651,  supra,  were 
originally  adopted  as  Section  39  of  the  1932  Charter.   Section  39 
was  recodified  in  1971  in  its  present  form  without  any  change  in 
language.   The  provisions  of  Paragraph  2  o';  Section  3.651  were 
originally  adopted  as  part  of  Section  117.3,  which  section  was 
added  in  1948  and  became  operative  on  May  6,  1960.1 


1  Charter  Section  117.3  was  adopted  by  the  voters  as  part  of 
Proposition  14  on  November  4,  1947.  Proposition  14  contained 
(Footnote  continued  on  next  page) 


i 
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Thus,  when  the  Board  of  Permit  Appeals  was  first  created  in 
1932,  it  was  empowered  to  hear  only  permit  and  license  appeals. 
After  May  6,  1960,  the  Board  was  further  empowered  to  hear 
appeals  on  zoning  variances  and  other  decisions  of  the  Zoning 
Administrator.   In  1971,  when  the  1932  Charter  was  recodified, 
the  provisions  of  former  Sections  117.3  and  39  were  united  in 
Section  3.651  defining  the  functions,  powers  and  duties  of  the 
Board;  but  no  changes  in  the  language  of  those  provisions  were 
made. 

Scope  of  Power  in  Hearing  Appeals  from  Permit  Denials 
and  Appeals  Protesting  the  Issuance  of  Permits 

San  Francisco  Charter  Section  3.651,  supra,  expressly 
empowers  the  Board  to  hear  all  interested  parties,  to  investigate 
the  matter  fully,  and  to  concur  in,  or  overrule  the  action  of  the 
department  authorized  to  issue  the  permit.   Neither  the  Charter 
nor  the  Municipal  Code  makes  any  distinction  between  the  power  of 
the  Board  over  protest  appeals  and  its  power  to  hear  appeals  from 
the  denial  of  permit  applications.   Therefore,  the  scope  of  the 
Board's  power  over  protest  appeals  is  the  same  as  its  power  over 
appeals  from  denials  of  permits. 

Authority  to  Order  That  a  Permit  Be  Denied  where  the 
Construction  or  Activites  for  which  Authorization  is  Sought 
and  Conforms  with  All  Applicable  Codes 

San  Francisco  Municipal  Code  Part  III,  Article  1,  Section 
26  provides  as  follows: 

In  the  granting  or  denying  of  any  permit,  or 
the  revoking  or  refusing  to  revoke  any  permit. 


(Footnote  continued  from  the  previous  page) 

certain  provisions  which  became  effective  upon  their  ratification 
on  March  8,  1948.   Those  provisions  related  to,  among  other 
things,  the  creation  of  the  Department  of  City  Planning  and  the 
adoption  and  maintenance  by  that  department  of  a  Master  Plan. 
Other  provisions  related  to  the  establishment  of  the  office  of 
the  Zoning  Administrator  (former  Section  117.2,  present  Section 
7.  502)  and  regulation  of  the  consideration  and  approval  of 
zoning  variances  (former  Section  117.3,  present  Section  7.503  and 
paragraph  2  of  Section  3.651).   The  latter  provisions  were  to 
become  effective  "upon  the  enactment  and  effective  date"  of  "a 
new  comprehensive  zoning  ordinance  for  the  city  and  county." 
Former  Section  117.   The  Board  of  Supervisors  adopted  a 
comprehensive  zoning  ordinance,  effective  May  6,  1960,  at  which 
time  former  Section  117.3,  supra,  became  operative. 
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the  granting  or  revoking  power  may  take  into 
consideration  the  effect  of  the  proposed  business 
or  calling  upon  surrounding  property  and  upon  its 
residents  and  inhabitants  thereof;  and  in 
granting  or  denying  said  permit,  or  revoking  or 
refusing  to  revoke  a  permit,  may  exercise  its 
sound  discretion  as  to  whether  said  permit  should 
be  granted,  transferred,  denied  or  revoked. 

Relying  on  Section  26,  suyra,  and  on  the  San  Francisco  Charter, 
the  City  Attorney  opined  in  Opinion  No.  845,  issued  in  1954,  that 
the  City  Planning  Commission  is  empowered  to  disapprove  an 
application  for  a  building  permit  to  authorizing  a  use  which  is 
permitted  under  applicable  zoning  ordinances.   See  also  Opinion 
No.  842,  issued  in  1954.   This  office  has  not  previously 
addressed  the  question  of  the  power  of  the  Board  of  Permit 
Appeals  in  reviewing  a  determination  of  the  Central  Permit  Bureau 
to  issue  or  deny  a  building  permit  pursuant  to  Section  26,  supra. 

The  Board  of  Permit  Appeals  has  complete  power  to  hear  and 
determine  an  entire  controversy,  is  free  to  draw  its  own 
conclusions  from  the  conflicting  evidence  before  it,  and,  in  the 
exercise  of  its  independent  judgment  in  the  matter,  affirm  or 
overrule  the  issuance  of  a  permit.   In  its  deliberations,  tHe 
Board  may  consider,  among  other  things,  the  promotion  of  the 
public  health,  safety,  comfort,  convenience  and  general  welfare. 
City  and  County  of  San  Francisco  v.  Superior  Court  (1959)  53  Cal. 
2d  236,  248-250,  1  Cal.  Rptr.  158,  347  P. 2d  294.   Thus,  even  if 
the  work  for  which  permission  is  sought  meets  the  minimum 
standards  of  the  Municipal  Code  and  all  procedures  for  securing  a 
building  permit  are  followed,  the  Board  may  nevertheless  order 
that  the  permit  be  denied  on  the  ground  that  its  issuance  would 
not  promote  the  public  health,  safety,  comfort,  convenience  or 
general  welfare.   See  Iscoff  v.  Police  Commission  (1963) 
222  Cal.App.2d  395,  405,  35  Cal. Rptr.  189. 

Moreover,  San  Francisco  Charter  Section  3.651,  supra, 
specifically  empowers  the  filing  of  an  appeal  protesting  the 
granting  of  a  permit  by  any  person 

.  .  .  who  deems  his  interests  or  property  or  that 
of  the  general  public  will  be  adversely  affected 
as  a  result  of  the  operations  authorized  by  or 
under  any  permit  of  license  .... 

Hence,  if  the  Board  were  precluded  from  considering  the  effect  of 
activities  or  work  authorized  by  a  permit  on  the  appellant's  or 
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prote'sTIpperfiid;^  k^ctlonl  ^l.^^-^^^'y'    the  right  to  file  the 

lt.l\lllk.'r'.lTot      uid'!Sr?he\^;ef^'orr  '^  '/''   ^  ^^^^^^^"^ 
lower  agency  and  the  B^a^d    ^''^''''^^   of  discretion  by  both  the 

23  Cal!2d'^Si:\\rgr2d^^\f|^^f,rT^^^PP--^-  <1^^3) 

Ls  c^^tioi:  a-^pL^  :5^?^  JSre^a-rd  of^^J^i^^-eijr^^^lirLard 

?-  p-jif  ^x  ^^urJ--i^^;d^t^a?^?jrSo^  /iSL-^ 
-t^-cy?p:il--j---.sL--^i^h-:  ?^r-i  £ 

Per^T^B^rea^!"^  Id'"at°31?-ll5?''  ''^  ^^^'°"  °'  the^Ce'ntral 

rniino^;;  ""^^^   °^  ^"^^  foregoing,  it  is  clear  that  the  Board,  in 
ruling  on  any  permit  matter  before  it,  may  exercise  its  sound 
discretion,  notwithstanding  the  applicant's  compliance  w??hfn 
provisions  of  the  Municipal  Code.   In  the  exercise  o^its 
discretion  the  Board  may  consider  the  effects  of  the  pro^sal  on 
thP  nr^o°""f'"^  property  and  residents  as  well  as  the^Im^ct  o? 
the  proposal  on  the  public  health,  safety,  or  welfare. 

L."l^°'''^l^''  ^°^^^y  Decisions  of  Lower  Agency  in  Permit 

Matters  by  Imposing  Conditions  on  the  Permit  whirh  Th^ 

Board  Orders  Granted       " 

conf^rrfS'^n^^K^^'''^  agencies  have  no  powers  other  than  those 
constitution.f^r'  f'^P'^t^ny  ^^i'^Pliedly,  by  the  constitution  or 
?und  i   lidn^ir-  ^^i^f legislation.   State  Compensation  Insurance 
f^gy^"^"£trial  Aocjje^  (1942)  ^q  cal.^d  Ha,    266/ 

rlLl        /I'      ^^^   Charter  is  the  constitution  of  the  City  and 
County  of  San  Francisco.   Therefore,  administrative  agencies  in 
express'lv'or^i'n^^  h?  P^:'^"  °ther  than  those  conferred  o^  them, 
pursu^i'thLeto    '"'  '"  ''"  "'"^'"^  °^  legislation  adopted 
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The  language  of  Section  3.651,  supra,  empower inq  the  Boarr? 
to  hear  appeals  from  actions  of  the  Z^HtSg  AdSItrator 
expressly  provides  that  the  Board  listracor 


may  affirm,  change  or  modify  the  ruling,  decision 
or  determination  appealed  from,  or,  in  lieu 
thereof   make  such  other  additional  determination 
as  It  shall  deem  proper  in  the  premises.  .  .  . 
(Emphasis  added.) 

No  similar  language  is  contained  in  Paragraph  1  of  Section 
3.651,  supra,  related  to  the  Board's  powers  on  permit  matters 
in  such  matters,  the  Charter  provides  only  that  the  Boa?d  may* 

from^'whiih  ^h^  ^^tio"".or  "overturn"  the  Iction  of  the  Igency 
from  which  the  appeal  is  taken.  aycn^/ 


A  power  may  be  implied  when  it  is  a  necessary  means  of 
nS??f\i'i"?  '^^  ^"^  ^°^^^^  ^^   legislation,   in  Laure??!  v.  Bush 
tllnvrlj'^^'^^^'j''^'    ^15-416,  119  P.  953,  the  Court  hlld  that 
?n  ™fff    ^'^  ordinance  prohibiting  the  issuance  of  a  license 
oermft  ?rL%r''i^  ""^^^l'^   ^^"^^^^^  previous  procurement  of  a 
?hlrif      ^?^  ^°^w^  °^  P°^^^^  commissioners  requires  and 
therefore  implies  the  power  to  inquire  into  the  propriety  of 
granting  a  Permit  in  any  given  case.   And  in  In  re  Fisher  (1925) 

for  a  ^^^rof^H's''''  "'  ^'  ''°°'  ^""^  ^^"^'^'^  denied  a  pltitlon^ 
h^I^?h^f^  ^^^ep  corpus  sought  on  the  ground  that  the  public 
health  officer  of  San  Francisco  had  no  power  to  order  a 

of^fh^i?!;   rf-f°'''^  ^^^^  ^^^'^'  although  the  relevant  section 
n  K?   state  Political  Code  did  not  expressly  confer  on  the 

the  bodv^oJ'on2"J??'  l^%   '^^u'  '°  "^"^^  possession  or  control  of 
the  body  of  one  afflicted  with  an  infectious  disease  (such  power 
hP^fh^^ff^^  conferred  on  the  state  board  of  health),  the  public 
health  officer's  isolation  of  one  so  afflicted  was  a  reasonable 
and  proper  measure  to  prevent  the  spread  of  the  disease. 

cno^./p^''!''  ""^^  ^^^°  ^^   implied  when  it  is  indispensable  to  the 
DroJfnfH^i  functioning  of  an  administrative  agency  in  the  manner 
provided  by  statute.   See,  for  example.  Golden  States  Milk 


2   It 

The  expression  of  one  is  to  the  exclusion  of  others." 
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Francisco  Lilroad  Co^J^riir^IF:;;!^?^^ 

thifeTn  (held:  the  state  board^^f ':xr.i^^;s%"fd^?^r i.^^xl^.  power 
l?cJ  n   ^^^'^^  assistance  in  the  pursuit  of  its  duties)    Se^ 

:i  '.-^^  P-2<3  505,  Where  the  California  Supreme  Court  held  th^f 
the  Agricultural  Prorate  Act,  which  sought  to  eliminate 
f^nJ'^^i?"'^^  waste  caused  by  the  imbalance  of  supply  and  demand 
surplus  Ltsi^n:'  '""  Agricultural  Prorate  Commissi?"  to  pledge 
surplus  raisins  as  security  for  loans  to  cover  expenses  of 
handling  and  storing  raisins.  c*t.enses  or 

H^-c.   f^'^^^o^'^^  exercises  broad  discretion  when  reviewing  the 

impose  mitigating  conditions  is  necessary  and  indispensable    If 
the  Board  were  without  the  power  to  set  reasonable  conditions   it 
would  have  no  choice  but  to  affirm  the  grant  or  denial  of  a   ' 
?h^noK  "'^'^ely.  because  It  cannot  impose  such  conditions  even 
though  a  permit  could  be  issued  with  conditions.   Such  a 
conclusion  would  not  only  preclude  the  Board  from  granting 
effective  relief  on  appeal,  but  would  also  effectively  prevent 
b^?.n^°\K'^'^'^'"^  '""^    ^^^'^^l  discretion  because  it  coullnot 
.lit.^      ^o^   Private  and  public  interests  involved  in  a  protest 
appeal.   San  Francisco  Charter  Section  3.651,  supra. 

««   •  r^"^J-^y'  it  is  our  understanding  that  the  Board  has 
f«;^i^^^"^^r'"^^''P''^^^'^  ^^^   powers  and  duties  to  include  the 
imposition  of  stipulations  or  conditions  on  permits  it  has 
ordered  granted.   A  reasonable  administrative  interpretation  by 
^o^oTS''^  charged  with  the  application  of  its  organic  laws  is 
accorded  great  weight  in  interpreting  that  organic  law.   Nelson 
y-  Dean  (1946)  27  Cal.2d  873,  168  P. 2d  16.  Nelson 
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In  view  of  the  foregoing,  it  is  concluded  that  the  Board 
may  attach  conditions  or  stipulations  on  the  construction  or 
activities  proposed  in  the  permit  application.   However,  the 
Board  may  not,  through  the  attachment  of  such  conditions  or 
stipulations,  authorize  that  which  is  prohibited  by  law  or  waive 
any  legal  requirement.   See  City  andCounty  of  San  Francisco  v. 
Pace  (1976)  60  Cal.App.3d  906,  132  Cal.Rptr.  151.   Moreover,  the 
stipulations  and  conditions  and  all  work  necessary  to  implement 
them  must  conform  to  the  provisions  of  all  applicable  State  and 
local  laws.   Id. 

You  are  further  advised  that  in  all  cases  wherein  the  Board 
orders  the  issuance  of  a  permit  subject  to  stipulations  or 
conditions,  those  conditions  or  modifications  must  be 
incorporated  into  the  permit  itself  prior  to  its  issuance.   The 
lower  agency's  duty  to  enforce  the  law  and  to  insure  that  work  or 
activities  conducted  under  the  permit  conform  to  the  approved 
plans  and  specifications  includes  the  duty  to  ensure  compliance 
with  conditions  imposed  by  the  Board's  decision. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By. 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


DIANE  L.  HERMANN 
Deputy  City  Attorney 


APPROVED: 

I  ■ 

GEORGE  AGNOST 
City  Attorney 
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P 


George  Agnost, 
^City  Attorney 


March  12,  1981 
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SUBJECT; 


Participation  by  Member  of  the  Board  of  Supervisors 
in  legislation  affecting  stabilization  or  control 
of  rents  where  member  owns  interest  in  rental  units, 


REQUESTED  BY:  Honorable  Quentin  L.  Kopp 

Member  of  the  Board  of  Supervisors 

PREPARED  BY:   Thomas  A.  Toomey,  Jr. 

Chief  Deputy  City  Attorney 


QUESTION  PRESENTED 

Is  a  member  of  the  Board  of  Supervisors  who  has  acquired  a 
one-fourth  interest  in  two  rental  units  in  San  Francisco 
disqualified  for  any  reason  from  voting  on  any  legislation 
affecting  stabilization  or  control  of  rents? 


No. 


CONCLUSION 


ANALYSIS 


You  have  requested  an  opinion  as  to  whether  or  not  you  are 
disqualified  for  any  reason  from  voting  on  any  legislation 
affecting  stabilization  or  control  of  rents  by  reason  of  the  fact 
that  you  have  acquired  a  one-fourth  interest  in  two  rental  units 
at  312  Dorado  Terrace,  San  Francisco. 

Charter  Section  8.105(e)  states  that  no  officer  or  employee 
shall  make,  participate  in  making  or  in  any  way  attempt  to  use 
his  office  or  employment  to  influence  a  governmental  decision  in 
which  he  knows  or  has  reason  to  know  he  has  a  financial  interest, 
as  defined  by  California  Government  Code  Section  87103. 

Government  Code  Section  87103  as  it  pertains  to  a  financial 
interest  in  real  property  is  quoted  in  part  as  follows: 

"87103.   Financial  Interest.   An  official  has 
a  financial  interest  in  a  decision  within  the 
meaning  of  Section  87100  if  it  is  reasonably 
foreseeable  that  the  decision  will  have  a 
material  financial  effect,  distinguishable 
from  its  effect  on  the  public  generally,  on: 
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(b)  Any  real  property  in  which  the  public 
official  has  a  direct  or  indirect  interest 
worth  more  than  one  thousand  dollars  ($1,000); 


For  purposes  of  this  section,  indirect 
investment  or  interest  means  any  investment  or 
interest  owned  by  the  spouse  or  dependant 
child  of  a  public  official,  by  an  agent  on 
behalf  of  a  public  official,  by  any  business 
entity  controlled  by  the  public  official  or  by 
a  trust  in  which  he  has  a  substantial 
interest.  .  .  ." 

The  question  you  ask  has  been  answered  in  an  opinion 
rendered  by  the  State  Fair  Political  Practices  Commission,  4  FPPC 
Opinions  62.   In  the  matter  of:  Opinion  requested  by:  John 
Ferraro,  Councilman  Los  Angeles,  No.  78-009  dated  November  7, 
1978  , 

The  Ferraro  Opinion  concerned  the  question  of  whether 
councilmen  who  own  single-family  rental  properties  could  vote  on 
or  participate  in  the  consideration  of  a  proposed  rent  control 
ordinance. 

The  Opinion  concluded  that  the  interest  of  owners  of  three 
or  fewer  rental  units  will  not  be  affected  by  rent  control 
decisions  in  a  manner  distinguishable  from  the  effect  upon  a 
significant  segment  of  the  public  generally,  and  therefore  are 
not  disqualified. 

Section  83114  of  the  Government  Code  states  in  part  that  no 
person  who  acts  in  good  faith  on  an  opinion  issued  to  him  by  the 
commission  shall  be  subject  to  criminal  or  civil  penalties  for  so 
acting,  provided  that  the  material  facts  are  as  stated  in  the 
opinion  request.   The  commission's  opinions  shall  be  public 
records  and  may  from  time  to  time  be  published. 

In  my  opinion  the  Ferraro  Opinion  of  the  FPPC  governs  the 
question  you  ask  and  you  are  therefore  advised  that  since  you  own 
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two  rental  units  you  are  not  disqualified  from  participating  in 
or  voting  on  any  legislation  affecting  stabilization  or  control 
of  rents  in  the  City  and  County  of  San  Francisco. 


Approved: 

1/ 


Ity  Attorney 


3158B 


By 


Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


THOMAS  A.  TOOMEY,  3R.^  "^ 
Chief  Deputy  City  Attorney 


and  County  of  San  Francisco: 


Office  of  City  Attorney 


Gsorge  Agnost, 
City  Attornsy 


March    13,    1981 


SUBJECT: 
REQUESTED  BY; 
PREPARED  BY: 


OPINION  NO.  81-9 


Conditional  Use  Appeal 
4054-18th  Street,  San  Francisco 

Gilbert  H.  Boreman 

Clerk  of  the  Board  of  Supervisors 

Burk  E.  Delventhal 
Alice  Suet  Yee  Barkley 
Judith  A.  Boyaj ian 
Deputy  City  Attorneys 


DOCUMENTS  OEPT. 

MAR  18 1981 

SAN  FRANCiSCO 
PL'E'_!C  L!2rRAP.V 


QUESTIONS  PRESENTED 

1.  Was  the  appeal  from  the  determination  of  the  City 
Planning  Commission  disapproving  a  private  club  as  a  commercial 
use  on  the  second  floor  of  the  premises  at  4054-18th  Street,  San 
Francisco,  properly  before  the  Board  of  Supervisors? 

2.  If  not,  may  the  Board  of  Supervisors  entertain  the 
subject  appeal  as  an  appeal  of  a  denial  of  a  special  use  permit? 
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ANALYSIS 

We  understand  the  relevant  facts  to  be  as  follows:   The 
subject  premises  is  a  three-story  building  with  existing 
commercial  use  on  the  ground  floor  and  residential  occupancy  on 
the  second  and  third  floors.   On  July  31,  1980,  the  owner  of  the 
subject  property  applied  to  the  City  Planning  Commission  for  a 
conditional  use  permit  to  authorize  a  private  club  on  the  second 
floor  of  the  building. 

At  the  time  the  subject  application  for  conditional  use  was 
initiated,  the  property  was  located  in  an  RC-1  use  district,  and 
was  further  subject  to  the  interim  controls  imposed  by  the  Castro 
Street/Eureka  Valley  Special  Use  District. ^  The  RC-1  zoning 
classification  authorized  commercial  use  above  the  ground  floor 
only  as  a  conditional  use;  the  Castro  Street/Eureka  Valley 
Special  Use  District  interim  controls,  however,  required  a 
special  use  permit  for  certain  commercial  conversions  above  the 
ground  floor.   The  Zoning  Administrator  was  advised  by  this 
office  that  the  subject  application  should  be  heard  by  the  City 
Planning  Commission  as  an  application  for  special  use.   For 
reasons  unknown  to  this  office,  the  matter  was  scheduled  to  be 
heard  by  the  Commission  as  an  application  for  a  conditional  use. 

On  October  16,  1980,  the  City  Planning  Commission,  after  a 
public  hearing,  adopted  Resolution  No.  8754  disapproving  the 
subject  application. 

On  November  14,  1980,  the  applicant,  having  complied  with 
the  procedural  requirements  governing  appeals  from  decisions  on 
conditional  use  applications  set  forth  in  City  Planning  Code 
Section  308.1,  filed  a  timely  appeal  of  the  City  Planning 
Commission  disapproval  to  the  Board  of  Supervisors.  Therefore, 
the  subject  appeal  was  properly  before  the  Board  of  Supervisors 
on  November  14,  1980. 


1  Legislation  reclassifying  the  subject  property  to  an 
RC-1  use  district  became  effective  on  July  9,  1980.   On  March  13, 
1980,  the  City  Planning  Commission  adopted  Resolution  No.  8533, 
thereby  triggering  interim  controls  for  the  Castro  Street/Eureka 
Valley  Special  Use  District  pursuant  to  City  Planning  Code 
Section  302 (e) . 


i 
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A  hearing  on  the  appeal  was  calendared  for  December  8, 
1980,  but  was  continued  to  January  12,  1981  and  again  to  January 
19,  1981.   After  hearing  extensive  testimony  from  both  the 
proponents  and  opponents  of  the  subject  application,  the  Board  of 
Supervisors  overruled  by  a  vote  of  8  to  3  the  decision  of  the 
City  Planning  Commission  and  approved,  with  conditions,  the 
proposed  conversion  to  commercial  use. 

When  the  Board  of  Supervisors  heard  the  appeal  on  January 
19,  1981,  the  subject  property  had  been  reclassified  to  a  C-2 
zoning  district. ^   In  a  C-2  district,  a  conditional  use  permit 
is  not  required  to  convert  residential  use  above  the  ground  floor 
to  a  permitted  commercial  use.   Therefore,  at  the  time  the  Board 
of  SuDervisors  heard  the  subject  appeal,  the  application  had 
became  moot  and  should  have  been  dismissed. 

Although  a  conditional  use  permit  was  no  longer  required, 
the  property  was  subject  to  the  provisions  of  the  Castro 
Street/Eureka  Valley  Special  Use  District.   Therefore,  the 
question  became  whether  the  Board  of  Supervisors  was  empowered  to 
entertain  the  subject  appeal  as  an  appeal  of  a  denial  of  a 
special  use  permit  application. 

City  Planning  Code  Section  312  sets  forth  the  procedures 
for  special  use  authorization,  and  provides  in  pertinent  part  as 
follows : 


(e)   ...  [T)he  Zoning  Administrator  .  .  . 
may  refer  the  matter  to  the  City  Planning 
Commission  for  review  and  hearing  following  the 
procedures  set  forth  in  Section  303  for 
Conditional  Use.  .  .  . 


2  On  December  8,  1980,  the  Board  of  Supervisors  repealed 
the  RC-1  reclassification  on  advice  of  the  City  Attorney's  Office 
in  connection  with  the  recent  case  of  San  Franciscans  for 
Neighborhood  Enterprise  v.  Board  of  Supervisors  (Superior  Court 
No.  768-775),  thereby  reinstating  the  C-2  classification.   The 
reinstatement  of  the  C-2  classification  became  effective  on 
January  12,  1981. 


I 


OPINION  NO.  81-9 
Gilbert  H.  Boreman  4  March  13,  1981 


(g)   Appeal  of  action  by  the  Zoning 
Administrator  to  Commission.   The  action  of  the 
Zoning  Administrator  in  approving  an  application 
for  special  use  authorization  may  be  appealed  to 
the  City  Planning  Commission  within  ten  (10) 
calendar  days  of  the  date  of  publication  of  the 
determination  by  any  of  the  following: 

1.  The  applicant. 

2.  Ten  or  more  property  owners  or  tenants  of 
the  residential  or  commercial  property  within  300 
feet  of  the  exterior  boundaries  of  the  subject 
property  subscribing  to  a  petition  of  appeal. 
(Emphasis  added. ) 

Therefore,  before  the  City  Planning  Commission  may  consider  a 
special  use  permit  application,  notice  to  property  owners  as 
required  by  Section  303  of  the  City  Planning  Code  must  first  be 
given.   In  this  case,  no  notification  was  made  by  the  City 
Planning  Commission  that  a  special  use  permit  application  was 
before  them. 

Moreover,  City  Planning  Code  Section  312,  supra,  requires 
that  notice  of  appeal  on  an  application  for  a  special  use  be 
given  to  the  tenants  as  well  as  property  owners.   No  such  notice 
was  given.   The  California  Supreme  Court  has  held  that  failure  to 
give  notice  to  parties  affected  by  an  adjudicatory  determination 
of  a  zoning  regulation  violates  the  due  process  rights  of  those 
affected  individuals.   Scott  v.  City  of  Indian  Wells  (1972)  6 
Cal.3d  541. 

We  conclude,  therefore,  that  the  Board  of  Supervisors  may 
not  entertain  the  appeal  as  a  disapproval  of  a  special  use 
application.   The  Board  of  Supervisors  should  vacate  its  decision 

/  /  / 

/  /  / 

/  /  / 

/  /  / 
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of  January  19,  1981,  relative  to  the  subject  conditional  use 
appeal  and  remand  the  matter  to  the  Zoning  Administrator  for 
determination  as  a  special  use  application. 


Approved : 


/^; 


GEORGE  AGNOST, 
City  Attorney 


jb/wrc 
3168B 


Respectfully  submitted, 
GEORGE  AGNOST,'  Cityj  Attorney 


By 


'BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


"Kl 


i/^^:JiI^^-i:i_{Z^^-^^-- 


CE  SUET  YEE  BARKLEY 
Depyty  City  Attorney 


/-I 


JtfDITH    A.    BOYAJIAN'V 
Il^puty   City   Attorney 


r 


C  and  County  of  San  Francisco: 


George  Agnost, 
City  Attorney 


Office  of  Gty  Attorney 
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PUBLIC  LlE.i, 


OPIKIOK    NO.    81-10 


March  11,  1981 


SUBJEC1  :         Littering  (Nev;  Year's  Eve) 

REQUESTED  BY:    Gilbert  K.  Boreman,  for  Supervisor  Louise  H. 
Renne 


PREPARED  BY; 


Robin  Reitzes  Men  ion 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Are  existing  laws  covering  littering  adequate  to  control 
this  activity? 

CONCLUSION 


Yes.   The  problem  lies  in  enforcement.   Set  forth  below 
are  several  alternatives  to  air  in  enforcement  or  abatement  of 
the  problem. 

ANAIYSIS 

There  are  both  existing  State  and  local  laws  which 
appear  adequate  in  themselves  to  control  the  littering  problem. 

At  the  State  level,  Section  374b. 5  of  the  Penal  Code, 
which  is  operative  until  July  1,  1983,  makes  it  unlawful  to 

"litter  or  cause  to  be  litterec  any  such  property, 
or  dump  or  cause  to  be  dumpec  any  waste  matter  in 
or  upon  any  public  or  private  highway  or  road, 
including  any  portion  of  the  right-of-way  thereof, 
or  in  or  upon  any  private  property  into  or  upon 
which  the  public  is  admitted  by  easement  or 
license,  or  upon  any  private  property  without  the 
consent  of  the  owner,  or  in  or  upon  any  public  park 
or  other  public  property  other  than  property 
designated  or  set  asioe  for  such  purpose  by  the 
governing  board  or  body  having  charge  thereof" 
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The  Code  further  provides  that  any  person,  firm  or 
corporaticr.  violating  the  provisions  of  Section  374b. 5  is 
guilty  of  an  infraction  and  must  pay  a  mandatory  fine  of 
$10.   A  seconc  or  subsequent  violation  of  the  section  would 
be  a  misoemeanor  and,  in  addition  to  the  fine  and  any  other 
conditicr  of  probation,  the  person  convicted  would  be 
requirer  to 

"piC';  up  litter  at  a  time  and  place  within  the 
jurisdiction  of  the  court  for  not  less  than  four 
hours  upon  a  second  conviction  and  for  not  less 
than  eight  hours  upon  a  third  or  subsequent 
conviction . " 

Section  374  of  the  Penal  Code  defines  "littering"  as 

"the  willful  or  negligent  throwing,  dropping, 
placing,  depositing,  or  sweeping,  or  causing  any 
such  acts,  of  any  waste  matter  on  land  or  water  in 
other  than  appropriate  storage  containers  or  areas 

designated  for  such  purposes. 

"Waste  matter"  is  a  "discarded,  used,  or  leftover  substance 
including,  but  not  limited  to  .  .  .  any  garbage,  trash, 
refuse,  paper  ...  or  any  object  likely  to  injure  any  person 
or  create  ^  traffic  hazard." 

On  July  1,  1983,  Section  374b. 5  is  automatically 
repealec  and  replaced  by  Section  374b,  which  imposes  a  minimum 
mancatcry  fine  of  $50  for  the  first  conviction,  $100  for  the 
seconc  conviction  and  $150  for  any  third  or  subsequent 
convictior..   The  maximum  fine  in  each  instance  would  be  $500. 

The  San  Francisco  Muncipal  Code  also  makes  this  type  of 
activity  unlawful.   Section  33  of  the  Police  Code  prohibits 
an>  person  or  persons  from  putting,  placing,  sweeping, 
throwing,  brushing  or  in  any  other  manner  depositing 

"any  rubbish,  paper,  cards,  newspapers,  wrapping  or 
wrapping  paper,  .  .  .dirt  or  debris  or  discarded 
material  of  any  kind  or  character  upon  any 
sidewalk,  street,  alley,  guttering  or  other  public 
place  in  the  City  and  County  of  San  Francisco." 

The  section  also  proscribes  similar  activity  "from  any 
residence,  flat,  apartment  house,  store  or  office  building 
into  any  slaewalk,  street  or  alley" . 
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Section  34  of  the  Police  Code  makes  it  unlawful 

"for  the  occupant,  or  in  the  absence  of  ar, 
occupant,  the  owner  or  lessee,  of  any  builcing  in 
the  City  and  County,  to  permit  litter  to  remain  or 
accumulate  upon  the  sidewalk  in  front  of  or 
abutting  said  building  [except  for  one  hiour  prior 
to  the  time  the  particular  street  is  scheduler  to 
be  serviced  by  the  mechanical  street  sweeper]." 

The  penalty  for  violation  of  Sections  33  and  3i  is  set 
forth  in  Section  37,  which  makes  the  violator  guilty  c£  r-n 
infraction  and  sets  the  fine  at  between  $10  and  $50  for  the 
first  offense,  and  between  $20  and  $100  for  any  subsequent 
offense . 

It  is  evident  that  the  type  of  littering  occuring  on  Neu 
Year's  Eve  is  adequately  encompassed  by  existing  la\:.   The 
local  codes  even  impose  a  duty  upon  the  owners  or  lessees  of 
any  building  not  to  allow  litter  to  rem.ain  or  accumulate  in 
front  of  their  building. 

If  anything  is  insufficient,  it  is  the  penalty  for  the 
first  offense  and,  of  course,  the  enforcement  oi  the  existing 
laws.   I  seriously  doubt  whether  any  change  in  the  law  will 
be  adequate  to  control  what  has  become  an  annual  tradition  in 
the  downtown  area.   One  suggestion  would  be  an  amencment 
requiring  the  violator  to  undertake  four  hours  of  clean-up 
for  a  first  conviction  and  eight  hours  for  e  second  or 
subsequent  conviction. 

I  again  express  my  doubts  as  to  whether  even  this  v.  ill 
provide  incentive  for  people  tc  control  this  type  of 
activity.   I  also  caution  that  because  of  the  enormity  anc 
widespread  nature  of  the  problem,  enforcement  and  conviction 
may  ultimately  be  more  costly  than  the  clean-up  itself.   I 
would  offer,  as  an  alternative,  that  a  voluntcry  campaign  be 
initiated  by  local  service  or  concerned  citizens  groups  to 
clean  up  the  streets  on  Nev:  Year's  Day.   Such  a  campaign 
could  also  be  implemented  and  paid  for  by  downtov/n  businesses 
(whose  employees  are  the  violators)  and  woulc  obviously 
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provide  public  service  (and  pu^>lic  relations)  benefits  to  the 
City. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


Approved : 


!e£  KanHon 
Deputy  City  Attorney 


City  Attorney 


RRM: j j 


and  County  of  San  Francisco: 


G*org«  Agnost, 
City  Attornsy 


Office  of  City  Attorney 
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OPINION  NO.  81-11 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY; 


Eligibility  of  Public  Employee  to  Serve 
on  the  Social  Service  Commission 

Edwin  S.  Sarsfield,  General  Manager 
Department  of  Social  Services 

Judith  Swenson, 
Deputy  City  Attorney 


QUESTION  PRESENTED 

May  an  employee  of  the  San  Francisco  Community 
College  District  be  appointed  to  a  position  on  the  Social  Service 
Commission? 


No. 


CONCLUSION 


ANALYSIS 


You  have  stated  that  your  recommended  appointee  to 
the  Social  Service  Commission  to  fill  a  current  vacancy  is 
Diana  L.  Verdugo.   You  have  asked  this  office  whether 
Ms.  Verdugo's  current  full  time  employment  by  the  San  Francisco 
Community  College  District  would  preclude  such  appointment  by  the 
Mayor . 

Section  3.570  of  the  Charter  provides  in  relevant 
part  as  follows: 

"The  members  of  the  social  services  commission 
shall  be  appointed  thereto  by  the  mayor  and  shall 
be  selected  for  their  respective  positions  on  the 
basis  of  their  interest  in  and  understanding  of 
the  problems  of  public  welfare.   The  members  of 
said  commission  shall  serve  without  compensation 
and  no  person  shall  be  eligible  to  serve  on  said 
commission  while  holding  a  salaried  public 
office,  position  or  employment."   (Emphasis 
added.) 
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Ms.  Verdugo's  full  time  salaried  position  as 
counselor  for  the  Coininunity  College  District  must  be 
considered  salaried  public  employment.   Therefore,  she  is 
ineligible  to  serve  on  the  Social  Service  Commission. 


APPROVED : 

GEORGE  AGNOST 


Respectfully  submitted, 

\^ITH  SWENSON 
Deputy  City  Attorney 


City   Attorney 


^  and  County  of  San  Francisco: 


Office  of  City  Attorney 


;jv 


C*org«  Agnost, 
City  Attorney 


SUBJECT: 


REQUESTED  BY: 


March  18,  1981 
OPINION  NO.  81  -  12 

Detailing  President  of  the  Police  Officers' 
Association  Full-time  to  Conduct  Association 
Business  While  on  City  Payroll 


PREPARED    BY; 


DOCUMENTS  DEPT. 

MAR  ii  01981 

SAN  FRANCIGCO 
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Cornelius  P.  Murphy 
Chief  of  Police 

Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 
Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 

QUESTION  PRESENTED 

May  the  Chief  of  Police  detail  the  President  of  the  Police 
Officers'  Association  (POA)  to  work  full-time  on  POA  duties  while 
on  the  payroll  of  the  Police  Department? 

CONCLUSION 

The  President  of  the  Police  Officers'  Association  may  not 
be  detailed  to  work  full-time  POA  duties  while  on  the  payroll  of 
the  Police  Department. 

ANALYSIS 

You  have  requested  the  opinion  of  this  office  concerning  a 
matter  which  has  arisen  in  connection  with  your  review  of  a 
proposal  for  a  Memorandum  of  Understanding  submitted  by  the  San 
Francisco  Police  Officers'  Association.   The  proposed  Memorandum 
of  Understanding  contains  a  section  which  provides  that; 

The  President  of  the  Association  shall  be 
carried  on  department  payrolls  on  'special 
detail'  for  the  term  of  this  agreement.   This 
assignment  shall  be  without  limitation;  provided, 
however,  that  the  president  shall  respond  in 
emergency  assignment  request  situations. 

Charter  Section  8.400(g)  provides  in  part: 

No  officer  or  employee  shall  be  paid  for  a 
greater  time  than  that  covered  by  his  actual 
services;  .... 


'  v)L  JOQ 
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The  history  of  this  provision  is  set  forth  in  Gowanlock  v. 
Turner  (1954)  42  Cal.2d  296,  302.   This  provision  was  a  part  of 
the  former  charter  from  its  inception  (Stats.  1899,  Ch.  2  of 
Res.,  p. 241,  at  p.  364)  and  continued  therein  unchanged,  until 
that  charter  was  superseded  by  the  new  charter  in  1932.   It  was 
carried  into  section  150  of  the  new  charter,  enlarged  to  include 
officers  (Stats.  1931,  Ch.  56  of  Res.,  p.  2973,  at  p.  3066). 
Section  150  has  been  recodified  to  the  present  section  8.400(g), 
supra. 

The  mutual  rights  and  duties  of  public  employers  and  public 
employees  regarding  employee  organizations  are  set  forth  in 
Government  Code  Sections  3500  et.  seq.   (the  Meyers-Milias-Brown 
Act,  Stats.  1961,  c.  1964,  p. 4141).   Pursuant  to  these  sections, 
the  State  Personnel  Board  adopted  rules  for  state  agencies 
providing  in  part  that  state  employees  who  are  official 
representatives  of  their  organizations  might  use  a  reasonable 
amount  of  state  time,  to  be  determined  by  their  appointing 
powers,  for  "conferring  with  management  on  employee  relations 
matters".   This  rule  was  embodied  in  2  California  Administrative 
Code  Section  544(b).   During  assigned  working  hours,  however, 
employees  were  prohibited  from  conducting  or  participating  in 
employee  organization  business  affairs,  "including  but  not 
limited  to,  dues  collection,  meetings,  and  membership 
campaigns".   This  rule  was  embodied  in  2  California 
Administrative  Code  Section  544(c).   The  League  of  California 
Cities  adopted  similar  recommended  rules  of  procedure,  to  provide 
in  part  that: 

.  .  .  official  representatives  of  qualified 
employee  organizations  .  .  .  may  use  a  reasonable 
amount  of  city  time  as  determined  by  the  city 
council  or  its  designated  representative  for 
conferring  with  city  management  on  employment 
matters. 


Except  as  otherwise  provided  in  these  rules  time 
during  the  employee's  normal  working  hours  shall 
not  be  used  for  conducting  or  participating  in 
employee  organization's  business  affairs 
including  but  not  limited  to  dues  collection, 
meetings  and  membership  campaigns. 

Calling  these  administrative  interpretations  of  the 
requirements  of  the  Government  Code  "eminently  practical"  and  "an 
informed  and  pragmatic  guide,"  49  Ops.  Cal.  Atty.  Gen.  1  (Opinion 
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No.  66-239,  January  19,  1967)  considered  whether  a  governmental 
agency  must  provide  police  officers  reasonable  time  off  to  carry 
out  the  objectives  of  their  employee  organization,  allow  police 
officers  to  attend  meetings  of  their  employee  organization  during 
working  hours,  or  arrange  the  working  schedules  of  police 
officers  who  are  officers  in  their  employee  organization  in  order 
to  permit  them  to  meet  with  their  organization.   The  Attorney 
General's  office  advised  that  a  governmental  agency  has  no  duty 
to  provide  police  officers  time  off  to  carry  out  the  objectives 
of  their  employee  organization,  to  allow  them  to  attend  meetings 
of  their  employee  organization  during  working  hours,  or  to 
arrange  working  schedules  of  organization  officers  to  permit  them 
to  meet  with  their  organization. 

The  state  legislature  agreed  with  the  Attorney  General's 
valuation  of  these  administrative  interpretations  of  the 
Meyers-Milias-Brown  Act.   The  California  Government  Code, 
Division  4  (Public  Officers  and  Employees) ,  Chapter  10  (Local 
Public  Employee  Organizations)  now  includes  Section  3505.3,  which 
provides: 

Public  agencies  shall  allow  a  reasonable  number 
of  public  agency  employee  representatives  of 
recognized  employee  organizations  reasonable  time 
off  without  loss  of  compensation  or  other 
benefits  when  formally  meeting  and  conferring 
with  representatives  of  the  public  agency  on 
matters  within  the  scope  of  representation. 

This  Section  was  added  by  Stats.  1968,  c.  1390.  p.  2728. 

While  the  aforementioned  Section  clearly  indicates  that  the 
public  agency  must  allow  a  reasonable  number  of  employee 
representatives  of  recognized  employee  organizations  reasonable 
time  off  without  loss  of  compensation  or  other  benefits,  it 
limits  the  occasions  when  this  must  be  done  to  instances  where 
said  employees  are  formally  meeting  and  conferring  with 
representatives  of  the  public  agency  on  matters  within  the  scope 
of  representation.   Government  Code  Section  3505  provides,  in 
relevant  part,  that  "meet  and  confer"  means  that  a  public  agency 
or  its  designated  representatives  and  representatives  of 
recognized  employee  organizations 

.  .  .  exchange  freely  information,  opinions,  and 
proposals,  and  .  .  .  endeavor  to  reach  agreement 
on  matters  within  the  scope  of  representation 
prior  to  the  adoption  by  the  public  agency  of  its 
final  budget  for  the  ensuing  year.   The  process 
should  include  adequate  time  for  the  resolution 
of  impasses  .  '.    '.    T  (Emphasis  added.) 
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The  language  emphasized  above  was  added  by  Stats.  1971,  c.  1676, 
p.  3603.   The  term  "scope  of  representation"  also  has  a  narrow 
meaning  based  on  statutory  authority.   Government  Code  Section 
3504  provides: 

The  scope  of  representation  shall  include  all 
matters  relating  to  employment  conditions  and 
employer-employee  relations,  including,  but  not 
limited  to,  wages,  hours,  and  other  terms  and 
conditions  of  employment,  except,  however,  that 
the  scope  of  representation  shall  not  include 
consideration  of  the  merits,  necessity,  or 
organization  of  any  service  or  activity  provided 
by  law  or  executive  order. 

Government  Code  Section  3505.3,  read  in  conjunction  with 
Sections  3504  and  3505,  compels  the  conclusion  that  only  a 
reasonable  number  of  employee  representatives  discussing  only 
matters  in  the  scope  of  representation  at  reasonable  times  with 
representatives  of  the  public  agency  are  entitled  to  public 
compensation  and  benefit  for  time  thus  spent  during  their  normal 
hours  of  public  service. 

Hence  you  are  advised  that  the  President  of  the  Police 
Officers'  Association  and  a  reasonable  number  of  employee 
representatives  must  be  allowed  reasonable  time  off,  as  the 
employee  representatives  of  a  recognized  employee  organization, 
formally  to  meet  and  confer  with  representatives  of  the  City  and 
County  of  San  Francisco  on  matters  within  the  scope  of 
representation,  without  loss  of  compensation  or  other  benefits. 
However,  neither  the  President  nor  any  other  member  of  the  POA 
may  be  detailed  full  time  to  pursue  POA  duties  in  general  at  City 
expense.   Such  a  detail  would  violate  the  principle  embodied  in 
Section  8.400(g)  of  the  Charter  that  police  officers  may  only  be 
paid  for  time  spent  in  actual  service. 

Insofar  as  City  Attorney  Opinion  No.  73-112,  dated  August 
29,  1973,  reaches  an  opposite  conclusion,  that  opinion  is 
expressly  overruled. 

Section  8.400(g),  supra ,  of  the  San  Francisco  Charter 
controls  and  as  was  stated  in  City  Attorney  Opinion  No.  74-73, 
dated  July  17,  1974,  at  page  2: 

.  .  .  Section  8.400(g)  of  the  Charter  prohibits 
paying  an  employee  wages  for  more  time  than  that 
service  actually  rendered.   If  a  memorandum  of 
understanding,  contract,  resolution  or  ordinance 
provides  to  the  contrary,  it  is  in  conflict  with 
the  Charter  and  invalid.   [Citations  omitted.] 
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You  are  advised  that  you  may  not  lawfully  detail  sworn 
members  to  assocation  business  other  than  formal  meet  and  confer 
situations  as  defined  in  California  Government  Code  Sections  3500 
et.  seq.   Hence  the  proposed  memorandum  of  understanding  is 

unlawful . 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 

THOMAS  A.  TOMEY,  Jr/' 
Chief  Deputy  City  Attorney 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 

ELIZABETH  M.  KATZ 
Legal  Assistant 


APPROVED; 


GEORGE  AGNOST,  C 
3310B 


ATTORNEY 


GEORGE  AGNOST 

CITY  ATTORNEy 
CITY  HALL 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 
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OPINION  NO.  81  -  13 


SUBJECT:      Membership  of  members  of  the  Board  of  Supervisors 
in  the  Health  Service  System. 

REQUESTED  BY:  Gilbert  H.  Boreman 
Clerk  of  the  Board 

PREPARED  BY:   Thomas  A.  Toomey,  Jr. 

Chief  Deputy  City  Attorney 


QUESTION  PRESENTED 

Are  members  of  the  Board  of  Supervisors  allowed  to  become 
members  of  the  Health  Service  System  as  a  result  of  the  November 
1980  amendment  to  Charter  Section  8.420? 


CONCLUSION 


Yes 


ANALYSIS 

Charter  Section  8.420  concerns  the  establishment  of  and 
membership  in  the  Health  Service  System.   Prior  to  the  November 
1980  amendment  the  section  read  in  part: 

"...The  members  of  the  system  shall  consist  of 
all  employees,  which  shall  include  officers  of 
the  city  and  county ... .who  are  members  of  the 
retirement  system." 

Charter  Section  8.501  provides  that  members  of  the  Board  of 
Supervisors  are  not  members  of  the  retirement  system.   Therefore, 
prior  to  the  November  1980  amendment  members  of  the  Board  of 
Supervisors  were  not  members  of  the  Health  Service  System 
pursuant  to  Charter  Section  8.420  because  they  were  not  members 
of  the  Retirement  System. 
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In  the  November  1980  election  Charter  Section  8.420  was 
amended  to  read  in  part  as  follows: 

"...The  members  of  the  System  shall  consist  of 
all  permanent  employees,  which  shall  include 
officers  of  the  city  and  county,  ....and,  such 
other  employees  as  may  be  determined  by 
ordinance,  subject  to  such  conditions  and 
qualifications  as  the  board  of  supervisors  may 
impose . " 
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The  way  Section  8.420  is  now  phrased  it  includes  all 
officers  of  the  city  and  county  which,  of  course,  includes 
members  of  the  Board  of  Supervisors.   The  term  "permanent 
employees"  applies  only  to  employees  and  not  to  officers  of  the 
city.   The  phrase  "which  shall  include  officers  of  the  city  and 
county"  applies  to  which  employees  and  officers  the  membership  of 
the  system  shall  include. 

You  are  therefore  advised  that  the  members  of  the  Board  of 
Supervisors  are  now  entitled  to  membership  in  the  Health  Service 
System  by  virtue  of  the  language  of  Charter  Section  8.420  which 
in  effect  states  that  the  members  of  the  system  shall  include 
officers  of  the  city  and  county. 

Respectfully  submitted. 


By 


GEORGE  AGNOST 
City  Attorney 


ft^^H^i    /> 


OMEY,  JR^  ^ 


THOMAS  A.  TOOMEY, 

Chief  Deputy  City  Attorney 
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SUBJECT! 


«:QUESTED  BY; 


PREPARED  BY: 


OPINION  NO.  81  -  IM 

Power  of  Board  of  Permit  Appeals  to  Remand 
Cases  to  the  Agency  from  which  the  Appeal 
was  Taken 


DOCUMENTS  DEPT. 
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RICHARD  GUGGENHIME,  President 
Board  of  Permit  Appeals 

BURK  E.  DELVENTHAL 
DIANE  Li  .  HER^lANN 
Deputy  City  Attorneys 

ELIZABETH  M.  KATZ 
Legal  Assistant 

QUESTION  PRESENTED 

In  considering  an  appeal  from  the  denial  of  a  permit,  where 
the  Board  of  Permit  Appeals  determines  that  the  applicant  did  not 
receive  a  fair  hearing  by  the  permit-issuing  agency,  may  the 
3oard  remand  the  matter  to  the  agency  with  the  direction  that  it 
provide  a  fair  hearing? 

CONCLUSION 


No. 


ANALYSIS 


You  have  advised  this  office  that  the  Board  of  Permit 
\ppeals  has  before  it  an  appeal  from  the  denial  of  a  permit  by 
the  Police  Permit  Bureau.   The  Board  has  determined,  without 
regard  to  the  merits  of  the  matter,  that  the  applicant  did  not 
receive  a  fair  hearing  before  the  Bureau.   Therefore,  the  Board 
wishes  to  remand  the  matter  to  the  Bureau,  with  the  direction 
that  it  provide  a  fair  hearing.   You  ask  whether  the  Board  is 
sropowered  to  act  in  this  manner. 

On  August  6,  1976,  this  office  responded  to  a  request  by 
then  Chief  of  Police  Charles  R.  Gain  for  an  opinion  as  to  whether 
the  Board  of  Permit  Appeals  is  empowered  to  remand  cases  to  the 
Police  Department.   The  Chief  had  ordered  a  pawnbroker  and 
second-hand  dealer's  permit  revoked,  and  the  matter  was 
appealed.   Twice  the  Board  failed  to  muster  the  four  votes 
necessary  to  overrule  the  revocation  order.   Thereafter,  the 
Board  purported  to  order  the  matter  remanded  so  that  the  Chief  of 
Police  could  give  "full  consideration"  to  the  Board's 
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determination  that  a  prior  stipulation  had  been  erroneously 
imposed  on  the  appellant  in  granting  him  transferral  of  a 
firearms  permit.   The  opinion  issued  by  this  office  concluded 
that  the  Board  had  no  authority  to  remand  a  matter  and  that  the 
purported  remand  was  therefore  in  excess  of  the  Board's 
jurisdiction. 

The  functions,  powers,  and  duties  of  the  Board  of  Permit 
Appeals  with  respect  to  appeals  involving  permits  are  set  forth 
under  San  Francisco  Charter  Section  3.651,  which  provides  as 
Eollows: 

Such  board  shall  hear  the  applicant,  permit 
holder,  or  other  interested  parties,  as  well  as 
the  head  or  representative  of  the  department 
issuing  or  refusing  to  issue  such  license  or 
permit  or  ordering  the  revocation  of  same.   After 
such  hearing  and  such  further  investigation  as 
the  board  may  deem  necessary,  it  may  concur  in 
the  action  of  the  department  authorized  to  issue 
such  license  or  permit,  or,  by  the  vote  of  four 
members,  may  overrule  the  action  of  such 
department  and  order  that  the  permit  or  license 
be  granted,  restored,  or  refused.   (Emphasis 
added.) 

Section  14  of  Article  1,  Part  III  of  the  Municipal  Code  is 
;ast  in  substantially  the  same  language  as  that  contained  in  San 
Prancisco  Charter  Section  3.651,  supra: 

The  Board  of  Permit  Appeals  shall  hear  the 
applicant,  the  permit  holder,  or  other  interested 
parties,  as  well  as  a  representative  of  the 
department  from  whose  action  the  appeal  is 
taken.   After  said  hearing  and  such  further 
investigation  as  the  Board  may  deem  necessary  but 
not  later  than  forty  (40)  days  after  the  filing 
of  the  first  appeal,  the  Board  may  concur  in  the 
action  of  the  department  authorized  to  issue, 
transfer  or  revoke  the  permit,  or  may  overrule 
the  action  of  said  department  and  order  that  the 
permit  be  granted,  restored,  denied,  or  permitted 
to  be  transferred,  as  the  case  may  be.   (Emphasis 
added.) 

The  Board  of  Permit  Appeals  is  an  administrative 
jgency  of  the  City  and  County  of  San  Francisco  and 
:herefore  is  vested  with  only  those  powers  conferred  on  it 


I 


i 
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by  the  Charter  or  by  legislation  adopted  pursuant  thereto.   See 
City  Attorney  Opinion  No.  81-7,  issued  March  11,  1981,  at  page 
6;  State  Compensation  Insurance  Fund  v.  Industrial  Accident 
Commission  (1942)  20  Cal.  2d  264,  266,  125  P  2d  42.   Both  the 
Charter  and  the  Municipal  Code  expressly  authorize  the  Board  only 
to  "concur  in  the  action  of  the  department"  or  to  "overrule  the 
action  of  said  department".   The  question  thus  becomes  whether 
either  the  Charter  or  the  Municipal  Code  may  be  read  to  imply  a 
power  of  the  Board  to  remand  cases  back  to  a  city  agency. 

There  is  no  language  in  either  the  Charter  or  the 
Municipal  Code  that  would  support  an  implied  power  of  remand  with 
the  possible  exception  of  the  phrase,  "after.  .  .  such  further 
investigation  as  the  Board  may  deem  necessary.  .  ."  San  Francisco 
Charter  Section  3.651,  supra;  Municipal  Code  Part  III,  Article  I, 
Section  14,  supra.   The  following  discussion  demonstrates  that 
the  above-quoted  language  must  be  read  as  empowering  the  Board  to 
conduct  investigations  necessary  to  its  determination  of  the 
merits  of  the  appeal  and  not  to  remand  to  the  lower  agency  for 
further  proceedings.   An  implied  power  must  be  intended;  and  such 
an  intention  may  be  determined  only  by  reading  and  considering 
the  legislation  as  a  whole.   All  parts  of  the  legislation  must  be 
construed  together  and  harmonized  to  the  extent  possible  without 
doing  violence  to  the  language,  spirit,  or  purpose  of  the 
legislation  so  that  the  legislation  may  stand  in  its  entirety. 
Barrows  v.  Municipal  Court  (1970)  1  Cal. 3d  821,  833,  83  Cal.Rptr. 
819,  464  P. 2d  483;   Marrujo  v.  Hunt  (1977)  71  Cal.App.3d  972, 
977,  138  Cal.Rptr.  220. 

Reading  the  Charter  and  Municipal  Code  provisions 
related  to  the  powers,  functions,  and  activities  of  the  Board  as 
a  whole,  it  must  be  concluded  that  an  implied  power  of  remand 
would  do  violence  to  the  language  empowering  the  board  to  conduct 
a  de  novo  hearing.   This  conclusion  is  supported  by  the 
California  Supreme  Court's  construction  of  the  Charter  as 
investing  the  Board 

with  complete  power  to  hear  and  determine  the 
entire  controversy.  .  .  to  draw  its  own 
conclusions  from  the  conflicting  evidence  before 
it  and,  in  the  exercise  of  its  independent 
judgment  in  the  matter,  affirm  or  overrule  the 
action  of  the  [city  agency] .   (Emphasis  added) 


iipai 
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Lindell  Company  v.  Board  of  Permit  Appeals  (1943)  23  Cal.2d  303, 
315,  144  P. 2d  4;  see  also  McDonald's  Systems  of  California,  Inc. 
V.  Board  of  Permit  Appeals  (1975)  44  Cal.App.  3d  525,  535;  119 
Cal.Rptr.  26.   San  Francisco  Charter  Section  3.651,  supra,  has 
been  further  construed  as  follows: 

Section  39  [now  section  3.651]  of  the  Charter 
clearly  contemplates  a  full  [emphasis  in 
original]  hearing  of  the  case  brought  before  the 
Board  of  Permit  Appeals,  where  after  considering 
the  matter  on  its  merits,  said  Board  is 
authorized  to  make  final  disposition  [emphasis 
added]  of  tHi  [matter] . 

McDonald 's ,  supra,  at  535,  quoting  from  Lindell,  supra,  at  314. 

This  office  has  previously  advised  the  Board  of  Permit 
Appeals  that  a  power  may  be  implied  when  it  is  a  necessary  means 
of  accomplishing  the  end  sought  by  legislation,  or  is 
indispensable  to  the  successful  functioning  of  the  agency  in  the 
manner  provided  by  statute,  or  is  necessary  for  the  efficient 
exercise  of  powers  expressly  granted.   City  Attorney  Opinion  No. 
81-7,  supra,  at  pages  7-8.   None  of  these  considerations  is 
presented  here.   The  Board  is  empowered  to  conduct  a  de  novo 
proceeding  in  permit  appeals,  Lindell,  supra.   An  implied  power 
to  remand  is  not  necessary  to  the  efficient  exercise  of  that 
function. 

Moreover,  the  language  of  the  Charter  and  Municipal  Code 
providing  that  the  Board  "may  concur  in  the  action  of  the 
department  .  .  .  or  .  .  .  may  overrule  the  action  of  such 
department"  mandates  a  decision  by  the  Board,  either  to  concur  or 
overrule.   In  California  the  tests  for  whether  a  legislative 
enactment  is  to  be  construed  as  mandatory  or  directory  are  (1) 
"whether  the  prescribed  mode  of  action  is  of  the  essence  of  the 
thing  to  be  accomplished  or,  in  other  words,  whether  it  relates 
to  matters  material  or  immaterial  -  to  matters  of  convenience  or 
substance"  and  (2)  "the  legislative  intent  as  ascertained  from 
the  consideration  of  the  whole  act."   Francis  v.  Superior  Court 
(1935)  3  Cal.2d  19,  28,  43  P. 2d  300;   Governing  Board  v.  Felt 
(1976)  55  Cal.App.  3d  156,  161-162,  127  Cal.Rptr.  381.   Here  the 
■prescribed  mode  of  action"  is  the  making  of  a  decision  by  the 
Board  either  to  concur  in  or  overrule  the  action  of  the 
department  from  which  the  appeal  was  taken.   It  can  hardly  be 
argued  that  the  Board's  determination  is  immaterial  or  that  it  is 
not  "the  essence  of  the  thing  to  be  accomplished".   Indeed,  in 
light  of  Lindell ,  supra,  and  McDonald's ,  supra,  holding  that  the 
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Board  has  power  to  make  final  administrative  disposition  of 
permit  appeal  cases,  the  raison  d'etre  of  the  Board  of  Permit 
Appeals  is  to  hear  and  decide  appeals  taken  from  actions  of 
administrative  agencies  of  the  City.   To  find  a  power  of  remand 
would  therefore  be  to  sanction  unnecessary  delay  if  not  the 
abdication,  in  the  exercise  of  the  Board's  duty  to  decide  the 
cases  before  it. 

Respectfully  submitted. 


APPROVED ; 


GEORGE  AGtSpST 
City  Attorney 
EM/ay 
2207B 


CI 


^^^\ 


GEORGE  AGNOST 
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Btf^K  E.  DEL  VENTRAL 
Deputy  City  Attorney 

DIANE  L.  HERMANN 
Deputy  City  Attorney 


ELIZABETH  M.  KATZ 
Legal  Assistant 
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OPINION    NO.    81-15 


s«rJ  Fr^r.r:cisco 

P'J[:L1C  LtCRARV 


SUBJECT:       Participation  by  members  of  the  Board  of 

Supervisors  in  legislation  prohibiting  the 
conversion  of  existing  residential  buildings  to 
condominiums  where  members  own  existing  residential 
buildings. 

REQUESTED  Hi :  Board  of  Supervisors 

PREPARED  HI':   Thomas  A.  Toomey,  Jr. 

Chief  Deputy  City  Attorney 


Q'^ESTTON  PRSr^ENTED 

Are  two  TTi^mbers  jf  trie  Board  of  Superv:LSO:  ^  wr.o  own  seven 
and  eight  rental  units  respectively  disqualified  from 
participating  in  deliberations  concerning  voting  on  legislation 
which  would  prohibit  the  conversion  of  their  rental  units  to 
comdominiums? 


Yes. 


CONCLUSION 


FACTS 


The  Board  of  Supervisors  is  considering  passage  of  an 
ordinance  which  provides  that  no  existing  residential  building 
which  contains  more  than  one  habitable  residential  rental 
dwelling  may  be  approved  for  conversion  to  a  condominium 
following  the  effective  date  of  the  ordinance  until  the  city's 
rental  vacancy  rate  is  determined  to  be  greater  than  five 
percent.   The  ordinance  further  makes  a  finding  that  the  current 
vacancy  rate  is  less  than  the  required  five  percent. 

One  member  of  the  Board  of  Supervisors  owns  eight  and 
another  owns  seven  residential  dwelling  units  subject  to  the 
proposed  prohibition  ordinance. 

ANALYSIS 

Charter  Section  8.105(c)  provides  that  no  officer  or 
employee  shall  make,  participate  in  the  making  or  in  any  way 
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attempt  to  use  his  office  or  employment  to  influence  a 
governmental  decision  in  which  he  knows  or  has  reason  to  know  he 
has  a  financial  interest,  as  defined  by  California  Government 
Code  Section  87103. 

Government  Code  Section  87103  as  it  pertains  to  a  financial 
interest  in  real  property  provides  in  relevant  part: 

"87103.   Financial  Interest.   An  official  has  a 
financial  interest  in  a  decision  within  the  meaning 
of  Section  87100  if  it  is  reasonably  foreseeable 

thdc  the  decisiOTi  will  have  a  nuceriai  iin^nciax 
effect,  distinguishable  from  itc  effect  on  the 
public  generally,  on: 

(b)  Any  real  property  in  which  the  public 
official  has  a  direct  or  indirect  interest  worth 
mere  than  on^-  thcu'-s^nd  dollars  ($1,000); 

Tne  Fait  Polit.icai  Practices  Coir.i.is:^  j.on  (hei einaf  t-.r  FFPC; 
has  promulgated  regulations  to  aid  in  applying  this  basic 
standard  to  specific  situations.   In  a  determination  whether  a 
governmental  decision  will  have  a  material  financial  effect  upon 
the  official.  Regulation  18702  provides,  in  part,  that 
consideration  shall  be  given  to  the  following  factors: 

"(2)  Whether,  in  the  case  of  a  direct  or  indirect 
interest  in  real  property  of  one  thousand  dollars 
($1,000)  or  more  held  by  a  public  official,  the 
effect  of  the  decision  will  be  to  increase  or 
decrease: 

(A)  The  income  producing  potential  of  the 
property  by  the  lesser  of: 

1.  One  thousand  dollars  ($1,000)  per  month;  or 

2.  Five  percent  per  month  if  it  is  fifty 
dollars  ($50)  or  more  per  month;  or 

(B)  The  fair  market  value  of  the  property  by  the 
lesser  of: 

1.  Ten  thousand  dollars  ($10,J00);  or 

2.  One  half  of  one  percent  if  it  is  one 
thousand  dollars  ($1,000)  or  more." 
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Therefore,  a  public  official  has  a  prohibition  financial 
interest  in  a  decsion  when: 

1.  It  is  reasonably  foreseeable  that  the  governmental 
decision  will  have  a  financial  effect  on  real  property  of  the 
official  worth  more  than  one  thousand  dollars. 

2.  The  anticipated  financial  effect  is  material,  and 

3.  The  governmental  decision's  anticipated  financial  effect 
on  the  official's  financial  interest  must  be  distinguishable  from 

its  effect  on  the  public  generally. 

The  supervisors  involved  have  been  advised  verbally  that 
thfy  must  abstain  from  pr-rticipatinq  in  or  voting  on  the 
ccndorriini am  moritorium  ordinance.   No  evidence  ha?  been  submitted 
regarding  the  money  value  of  thi  property  or  the  effect  on  the 
value  of  that  property  of  the  prohibition  on  condominu::'. 
conversion . 

oae  strrnd  in  the  bundle  cf  rightr.  of  ownership  of  property 
in  San  Francisco  is  the  right  to  engage  in  permitted  forms  of 
subdivision,  including  condominum  conversions.   The  proposed 
ordinance  finds  that  there  have  been  an  increasing  number  of 
condominium  conversions  in  San  Francisco  since  the  adoption  of 
the  Subdivision  Code  in  1975.   Given  the  present  housing  market 
in  San  Francisco  and  the  increasing  number  of  condominium 
conversions  it  is  certainly  reasonably  foreseeable  a  prohibition 
on  the  exercise  of  this  valuable  property  right  would  have  a 
material  financial  effect  on  the  property  owned  by  the 
supervisors.   One  of  the  supervisors  has  stated  that  in  his  view 
if  his  units  could  be  condominiumized  he  would  expect  that  the 
market  value  would  be  materially  affected. 

It  must  be  concluded  that  the  ordinance  prohibiting 
condominium  conversions  would  have  a  material  financial  effect  on 
the  financial  interest  of  supervisors  who  own  real  property 
containing  seven  or  eight  rental  units.   Further  this  anticipated 
financial  effect  is  distinguishable  from  the  financial  effect  of 
the  ordinance  on  the  public  generally.   Therefore  you  are  advised 
that  those  supervisors  owning  seven  or  eight  rental  units  may  not 
participate  in  deliberations  concerning  or  vote  on  the  ordinance. 

In  determining  that  the  financial  effect  is  distinguishable 
from  its  effect  on  the  public  generally  this  office  has  consulted 
an  analogous  opinion  rendered  by  the  State  Fair  Political 
Practices  Commission,  4FPPC  Opinion  62. 
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In  the  matter  of:  Opinion  requested  by  John  Ferraro, 
Councilman  Los  Angeles,  No.  78-009  dated  November  7,  1978. 

The  Ferraro  Opinion  asked  the  following  question: 

"May  councilmen  who  owns  single-family  rental 
properties  vote  on  or  participate  in  the 
consideration  of  a  proposed  rent  control  ordinance?" 

The  conclusion  was: 

"The  interests  of  owners  of  three  c:  fewer  rental 
units  will  not  be  affected  by  rent  control 
decisions  in  a  manner  c. stinguishable  from  the 
effect  upon  a  significant  segment  of  the  public 
generall  ,  and  therefore  are  net  disqualified. 
Since  each  the  coun-ilmen  owns  only  one  rental 
unit,  ea::h  may  participate  in  and  vote  on  the 
rent  control  ordinance." 

The  Ferraro  Opinion  did  not  address  the  questions  of 
foreseeability  and  materiality  because  of  the  holding  that  the 
rent  control  ordinance  in  question  did  not  affect  the  interests 
of  the  councilmen  in  a  manner  distinguishable  from  its  effect  on 
a  significant  segment  of  the  public  generally.   The  opinion  does, 
however,  draw  a  line  which  separates  those  who  are  in  the  rental 
property  industry  and  those  who  are  not. 

Commission  regulation  2  California  Administrative  Code 
Section  18703  basically  provides  that  a  material  financial  effect 
of  a  governmental  decision  on  an  official's  interests  is 
distinguishable  from  its  effect  on  the  public  unless  the  decision 
will  affect  the  official's  interest  in  substantially  the  same 
manner  as  it  will  affect  all  members  of  the  public.   And  that 
regulations  provides  in  relevant  part, 

.  .  .  an  industry,  trade  or  profession  does  not 
constitute  a  significant  segment  of  the  general 
public. 

The  Ferraro  opinion  turns  on  this  language,  holding  that 
the  residential  real  property  business  constitute  an  industry  but 
that  those  who  own  three  or  fewer  rental  units  are  not  part  of 
the  rental  property  industry.   At  page  66  the  opinion  states  as 
follows : 

"While  those  owning  large  numbers  of  rental  units 
can  be  considered  part  of  an  "industry,"  it  is 
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difficult  to  characterize  the  owner  of  a  small 
number  of  units  as  part  of  the  rental  property 
industry.   The  small  landlord  may  just  rent  a  room 
in  his  home,  may  have  inherited  a  home  from 
relatives  or  may  have  retained  ownership  of  his  old 
home  when  he  moved  to  a  new  one.   His  interest  is 
likely  to  be  incidental  and  not  relied  upon  as  a 
major  source  of  income.   The  owners  of  a  small 
number  of  rental  units  are  a  diverse  segment  of  the 
population  representing  all  occupations  and 
interests  and  whose  only  common  bond  is  the 
ov".£rrr;ip  of  reiT;:.!  property.   0.,i<='rs  of  a  small 
number  of  rental  units  are  analogous  to  small 
investors  in  the  stock  market.   The  small  investor 
may  occasionally  buy  and  sell  stoci. ,  but  he  or  she 
is  net  part  of  the  securities  industry.   Likewise, 
owners  of  a  small  nu'fnber  of  rental  units  cannot,  be 
considered  part  of  the  rental  property  industry. 

While  :.t  is  relative].-  e?.sy  to  conclude  uhat 
persons  owning  a  large  number  of  rental  units  are 
part  of  the  industry  and  that  those  who  own  only  one 
or  two  units  are  not,  it  is  much  more  difficult  to 
determine  where  to  draw  the  line  between  those  who 
are  and  are  not  part  of  the  industry.   Despite  the 
difficulty  of  drawing  such  a  line,  we  believe  that, 
in  order  to  provide  guidance  to  public  officials  as 
to  their  responsibilities  under  the  conflict  of 
interest  provisions  of  the  Act,  it  is  necessary  that 
such  a  line  be  drawn.   In  analogous  situations,  the 
courts  have  approved  the  drawing  of  such  lines. 
See,  e.g.,  Marshall  v.  United  States,  414  U.S.  417, 
428  (1974);  Oregon  v.  Mitchell,  400  U.S.  112,  294-95 
(1970)  (separate  opinion  of  Stewart,  J.). 

In  determining  where  to  draw  a  line  separating 
members  of  the  industry  from  other  investors,  the 
most  relevant  and  easily  applied  consideration  is 
how  many  units  the  official  owns.   We  think  that 
persons  owning  three  or  fewer  rental  units  are  most 
likely  small  investors  only  incidentally  involved  in 
the  real  property  field.   Therefore,  we  conclude 
that  such  persons  are  not  part  of  the  rental 
property  industry.   Conversely,  we  think  that  the 
interests  of  persons  owning  four  or  more  rental 
property  units  are  likely  to  be  sufficiently 
substantial  so  as  to  make  them  members  of  the  rental 
property  industry.   We  understand  that  this 
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demarcation  between  the  owners  of  three  and  four 
rental  units  may  lead  to  anomalous  results  in 
certain  circumstances.   However,  on  the  whole,  we 
believe  that  it  is  a  practical  and  appropriate  line 
between  incidental  investors  on  the  one  hand  and 
active  participants  in  the  rental  property  industry 
on  the  other . " 

Government  Code  Section  83112  empowers  the  FPPC  to  adopt 
rules  and  regulations  to  carry  out  the  purpose  of  the  Political 

Reform  Act  of  1974.   G'^ve'-nment  Code  Section  83"il4  empowers  t*"f^ 
Ff PC  to  render  opinions  regarding  the  duties  oi  any  P'  rson  unaer 
the  Political  Reference  Act.   The  Ferrtro  opinion  was  issued 
pursuant  to  this  power.   Constitutional  construction  of  a  law  by 
the  executive  agency  chargec  with  the  duty  of  executing  and 
enforcing  the  la-  is  to  be  given  great  weight.   McLaren  v. 
Fleischer  (191S)  181  Cal.  607  18  5  P  967;   Pasaden^,  v.  Raii^roed 
CaT..-Tiir,sior^  of  California  (1S23)  192  Cal.6l7  213  P  412. 

LiKc-  the  ri:ht  of  a  property  o.ma    to  charge  rent,  t:ie 
right  of  that  property  owner  to  subdivide  the  property  into 
condominum  is  a  valuable  element  of  the  overall  ownership  of  the 
property.   Therefore  the  line  drawn  in  Ferraro  with  respect  to 
rent  control  legislation  is  directly  applicable  to  the  instant 
question  involving  a  proposed  moritorium  on  condominum 
conversions. 

You  are  therefore  advised  that  members  of  the  Board  of 
Supervisors  may  not  participate  in  or  vote  on  the  ordinance  if 
they  are  the  owners  of  four  or  more  rental  units  which  are 
subject  to  the  ordinance. 

Respectfully  submitted, 

GEORGE  AGNOST,  City  Attorney 


By     THOMAS  A.  TOOMEY ,  JR. 

Chief  Deputy  City  Attorney 


Approved: 

City  Attorney     .; 
3773B 
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SUBJECT:         Applicability  of  Public  Safety  Officers 

Procedural  Bill  of  Rights  Act,  (Section  3300, 
et  seq. ,  Government  Code)  to  the  City  and 
County  of  San  Francisco 

REQUESTED  BY:     CORNELIUS  P.  MURPHY,  Chief 

San  Francisco  Police  Department 

PREPARED  BY:      MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 

QUESTION  PRESENTED 

Are  the  provisions  of  the  Public  Safety  Officers' 
procedural  Bill  of  Rights  Act  (Section  3300,  et  seq.. 
Government  Code)  applicable  to  the  City  and  County  of  San 
Francisco? 

CONCLUSION 

No,  the  Police  Safety  Officers'  Procedural  Bill  of 
Rights  is  not  applicable  to  a  chartered  city  or  county. 

ANALYSIS 

In  1976,  the  California  Legislature  enacted  a  law 
entitled  the  Public  Safety  Officers'  Procedural  Bill  of  Rights 
Act  (Section  3300,  et  seq..  Government  Code,  hereinafter 
referred  to  as  "Act").   The  Legislature  made  the  Act 
applicable  to  all  peace  officers  as  so  detined  by  state  law, 
including  peace  officers  who  are  employees  of  a  chartered  city 
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or  county. 1/  The  Act  provides,  inter  alia,  that  no  peace 
officer  may  be  prohibited  from  engaging  in  political  activity 
except  when  on  duty  and  in  uniform  nor  may  any  peace  officer 
be  prohibited  from  seeking  election  to  or  serving  as  a  member 
of  the  governing  board  of  a  school  district  (Section  3302); 
that  no  public  safety  officer  may  be  required  to  submit  to  a 
polygraph  examination  against  his  will  (Section  3307) ;  that  no 
peace  officer  may  be  required  to  make  a  financial  disclosure 
unless  required  by  applicable  state  law  or  proper  legal 
procedure  or  unless  it  is  necessary  to  determine  the  officer's 
suitability  to  perform  certain  duties  in  a  specialized  unit 
(Section  3308);  and  that  no  peace  officer's  locker  may  be 
searched  except  in  his  presence  or  with  his  consent  or  unless 
a  valid  search  warrant  is  obtained 
(Section  3309) . 

The  Act  further  sets  out  a  detailed  procedure  that  must 
be  followed  by  the  employing  agency  if  the  peace  officer  is 
under  investigation  or  interrogation  by  a  commanding  officer 
which  could  lead  to  punitive  action  (Section  3303) .   Section 
3303  generally  provides  that  the  interrogation  shall  be 
conducted  at  a  reasonable  hour,  preferably  while  the  officer 
is  on  duty  and  if  conducted  during  off-duty  time,  the  peace 
officer  shall  be  compensated  for  such  off-duty  time  (Section 
3303(a));  that  the  peace  officer  shall  be  informed  of  the  name 
of  the  interrogating  officer  prior  to  the  interrogation  and 
that  there  shall  be  no  more  than  two  interrogators  (Section 
3303(b));  that  the  interrogation  shall  be  for  a  reasonable 
length  of  time  considering  the  gravity  of  the  issue  being 
investigated  (Section  3303(d));  that  the  interrogation  may  be 
recorded  and  the  peace  officer  shall  have  access  to  the  tape 
if  any  further  proceedings  are  contemplated  (Section  3303(f)); 


1/  Section  3301  of  the  Government  Code  provides  in 
pertinent  part: 

"For  purposes  of  this  chapter,  the  term 
public  safety  officer  means  all  peace  officers, 
as  defined  in  Section  830.1  and  subdivisions  (a) 
and  (b)  of  Section  830.2  of  the  Penal  Code, 
including  peace  officers  who  are  employees  of  a 
charter  city  or  county." 
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that  the  peace  officer  shall  be  informed  of  his  constitutional 
rights  if  it  is  possible  that  he  may  be  charged  with  a 
criminal  offense  (Section  3303(g));  and  that  the  peace  officer 
shall  be  entitled  to  representation  at  the  interrogation  if  it 
is  likely  to  result  in  punitive  action  (Section  3303(h)). 

The  Act  further  provides  that  no  punitive  action  may  be 
taken  nor  may  the  officer  be  denied  a  promotion  unless  he  is 
given  an  opportunity  for  administrative  appeal  (Section  3304) ; 
that  no  comment  adverse  to  the  officer's  interest  may  be 
entered  in  his  personnel  file  without  an  opportunity  for  him 
to  read  and  sign  it  (Section  3305);  and  that  the  peace  officer 
shall  have  thirty  (30)  days  to  file  a  written  response  to  any 
adverse  comment  entered  in  his  personnel  file  (Section  3306) . 

The  Legislature  has  also  made  a  declaration  that  the 
provisions  of  the  Act  are  of  statewide  concern.   Section  3301 
provides  in  pertinent  part: 

■The  Legislature  hereby  finds  and  declares 
that  the  rights  and  protections  provided  to  peace 
officers  under  this  chapter  constitute  a  matter 
of  statewide  concern.   The  Legislature  further 
finds  and  declares  that  effective  law  enforcement 
depends  upon  the  maintenance  of  stable 
employer-employee  relations,  between  public 
safety  employees  and  their  employers.   In  order 
to  assure  that  such  stable  relations  are 
continued  throughout  the  state  and  to  further 
assure  that  effective  services  are  provided  to 
all  people  of  the  state,  it  is  necessary  that 
this  chapter  be  applicable  to  all  public  safety 
officers,  as  defined  in  this  section,  wherever 
situated  within  the  State  of  California." 

The  issue  presented  by  your  request  is  whether  the  Act 
may  be  applied  to  the  City  and  County  of  San  Francisco,  a 
chartered  city  and  county.  My  research  reveals  that  no 
appellate  court  has  determined  whether  the  Public  Safety 
Officers'  Act  may  constitutionally  be  applied  to  a  chartered 
city  or  county. 

A  chartered  city  or  chartered  county  may  make  and 
enforce  all  ordinances  and  regulations  with  respect  to  its 
municipal  affairs  (Article  XI,  Section  5(a),  California 
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Constitution) .2/  a  chartered  city  and  county  is  further 
empowered  by  Article  XI,  Section  5(b),  of  the  California 
Constitution  to  govern  in  its  charter: 

"(1)  the  constitution,  regulation,  and 
government  of  the  city  police  force  .  .  .  and 
(4)  plenary  authority  ...  to  provide  therein 
.  .  .  the  manner  in  which  the  method  by  which, 
the  times  at  which,  and  the  terms  for  which  the 
several  municipal  officers  and  employees  whose 
compensation  is  paid  by  the  city  shall  be  elected 
or  appointed,  and/or  their  removal,  and  for  their 
compensation,  and  for  the  number  of  deputies, 
clerks  and  other  employees  that  each  shall  have, 
and  for  the  compensation,  method  of  appointment, 
qualifications ,  tenure  of  office  and  removal  of 
such  deputies,  clerks  and  other  employees." 
(Emphasis  added.) 

Pursuant  to  this  constitutional  authority,  the 
electorate  of  the  City  and  County  of  San  Francisco  has  made 
provision  in  the  San  Francisco  Charter  for  the  composition  of 
the  uniformed  police  force  (Section  3.530,  et  seq..  Charter), 
for  the  discipline  and  removal  of  such  officers  (Section 
8.343,  Charter)  and  for  their  compensation  (Section  8.405, 
Charter) . 


1/Article  XI,  Section  5(a)  of  the  California 
Constitution  provides  in  part: 

"(a)  It  shall  be  competent  in  any  city  charter 
to  provide  that  the  city  governed  thereunder  may  make 
and  enforce  all  ordinances  and  regulations  in  respect 
to  municipal  affairs,  subject  only  to  restrictions 
and  limitations  provided  in  their  several  charters 
and  in  respect  to  other  matters  they  shall  be  subject 
to  general  laws.   City  charters  adopted  pursuant  to 
this  Constitution  shall  supersede  any  existing 
charter,  and  with  respect  to  municipal  affairs  shall 
supersede  all  laws  inconsistent  therewith." 
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Notwithstanding  the  constitutional  dimension  of  the  powers 
of  a  chartered  city  or  county  to  provide  for  a  police  force, 
the  Legislature  has  expressly  declared  in  Section  3301  of  the 
Government  Code  that  the  provisions  of  the  Public  Safety 
Officers'  Act  constitute  a  matter  of  statewide  concern, 
purporting  to  supersede  inconsistent  procedures  of  a  chartered 
city  or  county.   This  presents  a  question  whether  the  State 
Legislature  may  occupy  the  field  of  legislation  to  the 
exclusion  of  local  chartered  cities  and  counties  by  a  mere 
declaration  that  the  legislation  constitutes  a  "statewide 
concern. " 

The  fact  that  the  Legislature  has  expressed  an  intent  to 
occupy  the  field  to  the  exclusion  of  chartered  cities  or 
counties  is  not  determinative.   In  the  case  of  Sonoma  County 
Organization  of  Public  Employees  v.  County  of  Sonoma  (1979) 
23  Cal.3d  296,  the  Legislature  expressly  declared  that  the 
state  law  prohibiting  distribution  of  state  surplus  funds  to 
local  public  agencies  granting  cost-of-living  increases  to  its 
employees  constituted  a  matter  of  statewide  concern  and  shall 
apply  to  chartered  cities  and  counties.!/  Notwithstanding 
that  express  declaration,  the  Supreme  Court  held  that  the 
Legislature  is  not  the  final  arbiter  as  to  what  constitutes  a 
matter  of  statewide  concern.   The  Court  stated  at  page  316: 

"What  constitutes  a  strictly  municipal 
affair  is  often  a  difficult  question;  ultimately 
it  is  an  issue  for  the  courts  to  determine.   In 
Bishop  V.  City  of  San  Jose,  supra,  1  Cal.3d  56, 
63,  we  made  it  clear  that  while  a  court  will 
accord  great  weight  to  the  purpose  of  the 
Legislature  in  enacting  general  laws  which 
disclose  an  attempt  to  preempt  the  field  to  the 


1/Section  16281  of  the  Government  Code  provided 
in  part: 

"The  Legislature  further  finds  and  declares 
that  this  chapter  constitutes  a  matter  of 
statewide  concern,  and  shall  apply  to  charter 
counties  and  charter  cities.   The  provisions  of 
this  chapter  shall  supersede  any  inconsistent 
provisions  in  the  charter  of  any  county  or  city.' 
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exclusion  of  local  regulation,  the  fact  that  the 
Legislature  has  chosen  to  deal  with  a  problem  on 
a  statewide  basis  is  not  determinative  of  whether 
the  statute  relates  to  a  statewide  concern. 

"Section  16281  contains  not  only  a  statement 
of  legislative  intent,  but  a  declaration  that  the 
section  relates  to  matters  of  statewide  concern 
and  supersedes  inconsistent  provisions  in  the 
charters  of  local  entities  (footnote  omitted) . 
In  view  of  the  rule  that  the  Legislature  is  not 
the  final  arbiter  as  to  what  constitutes  a  matter 
of  statewide  concern,  this  declaration  cannot  be 
deemed  controlling." 

Therefore,  the  Court  held  in  Sonoma  County  that  the 
declaration  by  the  Legislature  that  the  state  law  was  a 
"matter  of  statewide  concern"  was  not  controlling  because  the 
State  Constitution  had  given  home  rule  authority  to  chartered 
cities  and  counties  to  determine  the  compensation  of  their 
employees. 

In  deciding  whether  a  matter  is  a  municipal  affair  or  of 
statewide  concern,  the  courts  will  give  great  weight  to  the 
legislative  purpose  in  enacting  the  general  laws  (Bishop  v. 
City  of  San  Jose,  (1969)  1  Cal.3d  56,  at  63).   However,  as  the 
Supreme  Court  stated  in  the  Bishop  case,  neither  may  the 
Legislature  determine  what  is  a  municipal  affair  nor  may  it 
change  a  municipal  affair  into  a  matter  of  statewide  concern. 
The  ultimate  determination  on  that  issue  lies  with  the 
courts.   The  Supreme  Court  in  the  Bishop  case  stated  at 
page  63: 

"However,  the  fact,  standing  alone,  that  the 
Legislature  has  attempted  to  deal  with  a 
particular  subject  on  a  statewide  basis  is  not 
determinative  of  the  issue  as  between  state  and 
municipal  affairs,  nor  does  it  impair  the 
constitutional  authority  of  a  home  rule  city  or 
county  to  enact  and  enforce  its  own  regulations 
to  the  exclusion  of  general  laws  if  the  subject 
is  held  by  the  courts  to  be  a  municipal  affair 
rather  than  of  statewide  concern;  stated 
otherwise,  the  Legislature  is  empowered  neither 
to  determine  what  constitutes  a  municipal  affair 
nor  to  change  such  an  affair  into  a  matter  of 
statewide  concern.   (footnote  omitted)." 


Il 
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The  Public  Safety  Officers  Act  affects  the  employment 
rights  of  peace  officers  and  their  entitlement  to  compensation 
when  such  officers  are  required  to  respond  to  interogations  on 
off-duty  time.   There  is  no  question  but  that  the  Act 
derogates  from  "home  rule"  rights  afforded  to  chartered  cities 
and  counties  by  Article  XI,  Section  5  of  the  State 
Constitution  which  expressly  authorizes  the  City,  as  a 
chartered  city  and  county,  to  regulate  and  govern  its  police 
force  (Article  XI,  Section  5(a)(1),  Constitution);  and  to 
discipline  and  set  the  compensation  for  its  uniformed  members 
(Article  XI,  Section  5(a)(4),  Constitution).   The  Public 
Safety  Officers  Act  is  inter  alia  inconsistent  with  the  "home 
rule"  prerogative  of  a  chartered  city  and  county  to  establish 
compensation  of  police  officers  insofar  as  it  requires  the 
city  and  county  to  compensate  a  peace  officer  when  he  is 
interrogated  while  off  duty  (Section  3303(a),  Government  Code) 
even  though  such  a  right  may  not  be  provided  by  local 
regulation.   Such  an  intrusion  into  compensation  matters  of 
chartered  cities  has  been  found  invalid  by  the  California 
Supreme  Court  (Sonoma  County  Organization  of  Public  Employees 
V.  County  of  Sonoma,  supra;  Bishop  v.  City  of  San  Jose,  supra) 

The  Act  further  requires  that  an  administrative  appeal 
be  provided  before  punitive  action  may  be  taken  against  a 
public  safety  officer  (Section  3304,  Government  Code)  wherein 
there  is  no  comparable  right  afforded  by  local  law.   It  also 
circumscribes  the  method  and  procedure  to  be  used  by  the  city 
and  county  in  conducting  its  internal  investigation  of  police 
officers  to  determine  if  disciplinary  action  should  be 
administered  (Section  3303,  Government  Code).   The  Act,  when 
read  as  a  whole,  attempts  to  supersede  the  rights  afforded  by 
the  California  Constitution  which  gives  "plenary 
authority"!/  to  chartered  cities  and  counties   to  determine 


j/ln  Ector  v.  City  of  Torrance  (1973),  10  Cal.3d  129, 
the  California  Supreme  Court  upheld  the  Torrance  City 
residency  requirement  against  a  claim  that  it  was  preempted  by 
a  provision  of  the  Government  Code.   In  rejecting  the  claim 
that  the  State  Legislature  had  attempted  to  preempt  the  local 
power  to  impose  residency  requirements,  the  Court  relied  on 
the  "plenary  authority"  for  the  proposition  that  the 
Legislature  would  not  have  intended  to  adopt  an 
unconstitutional  enactment.   Therefore,  the  Court  held  that 
the  Government  Code  provision  precluding  residency 
requirements  did  not  apply  to  chartered  cities. 
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the  method  of  appointing  and  removing  its  municipal  employees 
and  in  setting  their  compensation;  and  in  enacting  and 
enforcing  all  ordinances  and  regulations  in  respect  to 
municipal  affairs. 

The  Legislature  may  not  supersede  the  authority  of 
chartered  cities  to  govern  its  employees  and  to  set  their 
compensation  merely  by  a  declaration  that  the  subject  matter 
is  of  statewide  concern  (Sonoma  County  Organization  of  Public 
Employees  v.  County  of  Sonoma,  supra) .   Further,  there  is  no 
evidence  to  support  the  Legislature's  finding  that  the  Public 
Safety  Officers  Act  is  necessary  to  "assure  that  effective 
services  are  provided  to  all  people  of  the  state."   (Section 
3301,  Government  Code.)   As  the  Supreme  Court  stated  in  Bishop 
v.  City  of  San  Jose,  supra,  at  page  63".  .  .  the  Legislature 
is  empowered  neither  to  determine  what  constitutes  a  municipal 
affair  nor  to  change  such  an  affair  into  a  matter  of  statewide 
concern."   The  Legislature  does  not  have  the  authority  to 
supersede  a  charter  city's  home  rule  powers  granted  under  the 
Constitution  by  merely  declaring  that  statewide  regulation 
serves  a  proper  purpose  when  in  fact  the  subject  of  regulation 
is  solely  within  the  powers  of  local  charter  entities. 
(Sonoma  County  Organization  of  Public  Employees  v.  County  of 
Sonoma ,  supra ,  at  page  316.) 

The  manner  in  which  the  City  and  County  of  San  Francisco 
treats  its  uniformed  personnel  in  matters  of  discipline, 
removal  and  compensation  does  not  have  any  connection  with  the 
appointment,  removal  and  compensation  of  police  officers  of 
other  communities,  nor  does  local  treatment  of  these  matters 
affect  police  protection  of  the  public  generally  in  the 
state.   The  conclusion  of  the  Legislature  and  its  declaration 
to  occupy  the  field  of  local  police  personnel  practices  cannot 
be  deemed  controlling  over  home  rule  authority  on  this  subject 
which  is  reserved  to  chartered  cities  by  the  California 
Constitution. 

In  Armas  v.  City  of  Oakland  (1933),  135  Cal.App.  411, 
the  court  held  that  the  management  of  a  police  force  by  a 
chartered  city  is  a  municipal  affair  and  not  subject  to 
legislative  control.   The  court  stated  at  page  420: 

"It  has  been  uniformly  held  that  the 
organization,  maintenance  and  operation  of  a 
police  and  fire  department  by  a  chartered  city  is 
a  municipal  affair  and  as  such  not  subject  to  the 
control  of  the  legislature." 
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It  must  be  concluded  that  the  general  subject  matter  of  the 
Public  Safety  Officers  Act  directly  intrudes  into  the  City's 
right  to  organize,  maintain  and  operate  the  police  department 
in  violation  of  its  "home  rule"  powers  conferred  by  the  State 
Constitution  (Article  XI,  Section  5).   The  constitutionally 
derived  authority  of  the  City  and  County  to  enact  in  its 
charter  or  in  ordinances  and  regulations  governing  its 
municipal  affairs  supersedes  the  Legislature's  attempt  to 
regulate  the  subject  matter  contained  in  the  Public  Safety 
Officers'  Act  (Section  3300,  et  seq. ,  Government  Code). 

This  office  has  rendered  a  prior  opinion  on  this  subject 
dated  June  15,  1977  to  former  Chief  Gain  in  which  we  reached 
the  same  conclusion  as  we  have  in  this  opinion.   Our  recent 
research  indicates  nothing  to  alter  our  prior  opinion  and  we 
therefore  reaffirm  the  conclusion  reached  in  that  opinion.   A 
copy  of  our  June  15,  1977  opinion  is  attached. 

In  conclusion,  you  are  advised  that  the  Public  Safety 
Officers  Procedural  Bill  of  Rights  (Section  3300,  et  seq.. 
Government  Code)  has  no  application  to  the  City  and  County  of 
San  Francisco,  as  a  chartered  city  and  county. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By:  ^uU^Ci.  ^^U^^^C^. 
MICHAEL  C.  KILLELEA 


Deputy  City  Attorney 
APPROVED: 
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Chief  Charles  R.  Gain 
San  Francisco  Police  Department 
850  Bryant  Street,  Room  511 
San  Francisco,  CA  94103 

Attention:  Lt.  Richard  H.  Trueb,  Legal  Office 

Re:  Applicability  of  the  Public  Safety  Officers'  Bill  of  Rights 
to  the  City  and  County  of  San  Francisco 

Dear  Chief  Gain: 


This  Is  in  response  to  your  request  for  my  opinion  re- 
garding the  applicability  of  The  Public  Safety  Officers  Procedural 
Bill  of  Rights  Act  contained  in  Chapter  9,7  (commencing  with 
Section  3300)  of  Division  4  of  Title  I  of  the  Government  Code 
(hereinafter  referred  to  as  the  "Act")  to  the  City  and  County 
of  San  Francisco,  You  enclosed  the  opinion  of  Bion  M.  Gregory, 
Legislative  Counsel  of  California,  to  Senator  William  Campbell 
which  states  "While  the  ,  .  ,  Act  contains  a  provision  stating 
that  its  provisions  are  applicable  to  charter  cities,  it  is  our 
opinion  that  they  cannot  constitutionally  be  made  applicable  to 
charter  cities,  and  thus  are  not  applicable  to  them,  '  I  agree 
with  the  opinion  of  the  Legislative  Counsel, 

San  Francisco  is  a  chartered  City  and  the  California 
Constitution  guarantees  "home  rule"  to  chartered  cities.  Article 
XI,  Section  5(b)(4)  of  the  California  Constitution  grants  to 
chartered  cities  ".  ,  ,  plenary  authority  ,  ,  ,  subject  only  to 
restrictions  of  this  article,  to  provide  therein  or  by  a.-r.endrient 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 
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Chief  Charles  R.  Gain        2  June  15,  1977 


thereto,  the  manner  in  which,  the  method  by  which,  the  times  at 
which  and  the  terms  for  which  the  several  municipal  officers  and 
employees  whose  compensation  Is  paid  by  the  city  shall  be  elected 
or  appointed,  and  for  their  removal  and  for  their  compensation, 
and  for  the  number  of  deputies,  clerks  and  other  employees  that 
each  shall  have,  and  for  the  compensation,  method  of  appointment. 
qualifications,  tenure  of  office  and  removal  of  such  deputies. 
clerks  and  other  employees."   (Emphasis  added) 


State  legislation  will  prevail  over  local  charters  and 
legislative  control  only  if  the  subject  matter  is  one  of  state- 
wide interest.   That  guarantee  has  been  upheld  in  its  applica- 
tion to,  among  other  subjects,  8ala~ies,  pensions  and  discipline. 
Generally,  questions  of  institutional  management  are  left  to 
the  discretion  of  the  chartered  city. 

The  Act  attempts  to  control  the  manner  In  which  a  charter 
city  regulates  the  conduct  of  disciplinary  proceedings  and  limits 
certain  internal  investigative  procedures.   The  Court  of  Appeal 
in  Armas  v.  City  of  Oakland.  135  Cal.App.  411,  420  stated: 

"It  has  been  uniformly  held  that  the  organization, 
maintenance  and  operation  of  a  police  and  fire  depart- 
ment by  a  chartered  city  is  a  municipal  affair  and  as 
such  not  subject  to  the  control  of  the  legislature." 

In  the  case  of  Shewbridge  v.  Police  Commission.  (64  CA 
2d  787)  a  police  officer  sought  to  overturn  his  dismissal  from 
the  San  Francisco  Police  Department,  contending  that  the  City  and 
County  did  not  abide  by  the  state  law  regarding  the  issuance  of 
a  separate  and  distinct  penalty  for  each  violation  of  a  rule.   The 
Court  found  that  the  general  laws  of  the  state  do  not  apply  to  a 
chartered  city  in  disciplinary  matters. 

In  this  case  the  legislature  has  enacted  legislation 
which  speaks  to  narrow  issues  involving  employer-employee  relation- 
ships directed  at  only  one  segment  of  the  City's  work  force.   The 
finding  expressed  in  the  legislation  that  the  rights  and  protections 
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provided  to  peace  officers  in  th^Act  constitute  matters  of  state- 
wide concern  and  that  effective  public  safety  services  are  denen- 

v!?h  T.V'^    Y^"-   °^  '^'«^^^"  "'  ^°^^^  ^"  ?hel^t«r?les  weight 
vith  the  reviewing  court.  However,  it  is  the  court  and  not  the 
legislature  which  makes  the  determination  whether  legislation 
attempts  to  govern  a  "municipal  affair."  In  my  opinion  state- 
cinduc^t ^Ind^d,- «M  "f '^'^iyg  intra-departmental  rul^s  on%rf o^nce . 
«?  ;{^  o??^  discipline  of  employees  violates  the  plenary  authority 
ii  lit   city  under  the  constitution  to  exercise  exclusive  authority 
M«rf?  ^  Betters  and,  therefore,  the  Act's  provisions  are  not   ^ 
binding  upon  the  City  and  County  of  San  Francisco. 

-r   1     ^^J*^^f^  '^^  Meyers-Milias-Brown  Act  nor  the  Employer- 
Employee  Relations  Ordinance  of  the  City  and  County  of  San 
Francisco  prohibit  the  Police  Commission  from  entering  into  a 
memorandum  of  understanding  which  touches  upon  the  topics  con- 
tained in  the  Act,  if  the  agreement  is  compatible  with  the 
charter.  Furthermore,  the  regulation  of  political  activity  of 
employees  of  local  public  entities  is,  in  my  opinion,  a  subject 
properly  within  the  authority  of  the  state  to  legislate  upon  and 

«Snn^^SfV,•^  .^^;5  *^  ^^   relates  to  political  activity  is  binding 
upon  the  City  and  County.  ^ 

Very  truly  yours, 

.       y-  7 

THOMAS  M.   O'CONNOR 
City  Attorney 
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QUESTIONS  PRESENTED 

1.  In  what  form  should  a  proposal  to  alter  the  method  of 
electing  the  President  of  the  Board  of  Supervisors  be  cast? 

2.  What  procedures  are  necessary  to  initiate  this  proposal? 

3.  Does  state  or  local  law  govern  these  procedures? 

CONCLUSIONS 

1.  A  proposal  to  alter  the  method  of  electing  the 
President  of  the  Board  of  Supervisors  must  be  in  the  form  of  a 
charter  amendment. 

2.  A  charter  amendment  may  be  initiated  by  a  motion, 
adopted  by  the  majority  of  the  entire  Board,  to  submit  the 
proposed  charter  amendment  to  the  voters  or  by  a  petition,  signed 
by  ten  per  cent  of  the  qualified  electors  as  computed  upon  the 
total  votes  cast  in  the  City  and  County  of  San  Francisco  for  all 
candidates  for  Governor  at  the  last  general  election  at  which  a 
Governor  was  elected,  or  both. 

3.  The  procedures  for  charter  amendments  are  a  matter  of 
statewide  concern,  and  state  law  on  the  subject  controls;  to  the 
extent  that  charter  provisions  conflict,  they  are  invalid. 
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FACTUAL  BACKGROUND 

You  have  advised  this  office  that  the  Board  of  Supervisors 
recently  defeated  a  motion  to  amend  Rule  1.5  of  the  Board's  rules 
of  order.   Rule  1.5  provides: 

At  twelve  o'clock  noon  on  the  8th  day  of 
January  next  following  their  election,  the  newly 
elected  and  continuing  members  of  the  Board  of 
Supervisors  shall  meet  at  the  legislative  chamber 
in  the  City  Hall.   The  Supervisors  constituting 
the  new  Board  shall,  on  January  8,  1932,  and 
every  second  year  thereafter,  elect  one  of  their 
number  as  president  for  a  two-year  term. 

The  defeated  motion  sought  to  direct  the  Board  to  elect  as 
its  President 

that  member  who,  in  the  last  preceding  election, 
received  the  highest  percentage  of  the  popular 
vote  to  serve  for  a  two-year  term. 

You  have  advised  this  office  that  you  wish  to  have  the  voters 
consider  a  similar  proposal  on  the  November  3,  1981,  ballot.   You 
ask  in  what  form  the  proposal  should  be  cast,  what  procedures  are 
necessary  to  initiate  the  proposal  and  what  law,  state  or  local, 
governs  these  procedures.   Our  analysis  follows. 

ANALYSIS 

1.   Form. 

Prior  to  the  adoption  of  the  1932  Charter,  the  Mayor 
presided  over  the  Board  of  Supervisors.  However,  the  1932 
Charter,  Section  10,  paragraph  2  provided  in  pertinent  part  that: 

At  twelve  o'clock  noon  on  the  8th  day  of 
January  next  following  their  election,  the  newly 
elected  and  continuing  members  of  the  board  of 
supervisors  shall  meet  at  the  legislative  chamber 
in  the  City  Hall.  .  .  .   The  supervisors 
constituting  the  new  board  shall,  on  January  8, 
1932,  and  every  second  year  thereafter,  elect  one 
of  their  number  as  president  of  the  board  for  a 
two-year  term.  .  .  . 
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At  the  same  time,  Section  19,  subdivision  (b)  provided  that: 

[The  board  of  supervisors.  .  .  shall  have  powers 
and  duties  as  follows:].  .  .   To  appoint  one  of 
its  members  as  president  to  hold  office  for  such 
term  as  (the  board]  by  its  rules  and  regulations, 
not  inconsistent  with  this  charter,  may  prescribe. 

Thus,  we  find  that  Rule  1.5  quoted  above  closely  follows 
the  language  of  Section  10,  paragraph  2.   when  the  1932  Charter 
was  recodified  in  1970,  that  Section  was  carried  forward  as 
current  Charter  Section  2.202,  which  provides  in  pertinent  part 
that: 

The  supervisors  constituting  the  new  board  shall, 
on  January  8,  1932,  and  every  second  year 
thereafter,  elect  one  of  their  number  as 
president  of  the  board  for  a  two-year  term. 

Since  the  Board's  rules  are  adopted  pursuant  to  Charter 
authority  and  must  be  consistent  therewith,  and  since  Rule  1.5  is 
derived  from  Charter  Section  10,  paragraph  2,  now  Charter  Section 
2.202,  it  is  clear  that  the  proposal  to  amend  the  method  of 
electing  the  President  of  the  Board  of  Supervisors  must  be  cast 
in  the  form  of  an  amendment  to  Charter  Section  2.202.   Should  the 
charter  amendment  be  approved.  Rule  1.5  must  be  amended 
accordingly. 

2.   Procedures. 

A  charter  amendment  may  be  initiated  by  the  Board  of 
Supervisors  on  its  own  motion.   Prior  to  1970,  this  power  was 
stated  in  California  Constitution  Article  XI,  Section  8, 
subdivision  (h) ,  which  provided  in  pertinent  part  that: 

The  charter  of  any  city  or  city  and  county  may  be 

I        amended  by  proposals  therefor  submitted  by  the 
legislative  body  thereof  on  its  own  motion.  .  .  . 

In  1970,  the  Constituion  was  streamlined.   California 
Constitution  Article  XI,  Section  3,  subdivision  (b)  then  provided 
that: 

The  governing  body  or  charter  commission  of  a 
county  or  city  may  propose  a  charter  or 
revision.   Amendment  or  repeal  may  be  proposed  by 
initiative  or  by  the  governing  body. 
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And  Stats.  1969,  c.  1264,  p.  2476  added  Section  34459  to  the 
California  Government  Code  to  provide  in  pertinent  part  that: 

The  charter  of  any  city  or  city  and  county 
may  be  amended.  .  .  by  proposals  submitted  by  the 
governing  body  on  its  own  motion.  .  .  . 

Although  California  Constitution  Article  XI,  Section  3  was 
amended  in  1974,  only  subdivision  (a)  was  affected.   Therefore 
subdivision  (b)  as  quoted  above  is  still  in  effect.   However, 
Stats.  1974,  c.  1203,  p.  2594,  §3  amended  Government  Code  Section 
34459  to  provide  separately  for  city,  as  opposed  to  city  and 
county,  procedures.   That  Section  now  provides,  in  pertinent  part 
that: 

The  charter  of  any  city  may  be  amended.  .  . 
by  proposals  submitted  by  the  governing  body  on 
its  own  motion.  .  .  . 

The  charter  of  a  city  and  county  may  be 
amended.  .  .  by  proposals  submitted  by  the 
governing  body.  .  .  . 

The  omission  of  the  phrase  "on  its  own  motion"  when  the 
California  Constitution  was  changed  in  1970  and  when  Government 
Code  Section  34459  was  changed  in  1974  was  not  intended  as  a 
substantive  change,  and  therefore  the  Board  of  Supervisors 
continues  to  prepare  charter  amendments  on  its  own  motion.   See 
Clark  V.  Patterson  (1977)  68  Cal.App.3d  329,  137  Cal.Rptr.  275. 

The  motion  must  be  approved  by  a  majority  of  the  entire 
Board.   Stats.  1947,  c.  424,  p.  1107,  SI  added  Section  25005  to 
the  California  Government  Code.   That  Section  provided  in 
pertinent  part: 

No  act  of  the  [county]  board  [of  supervisors] 
shall  be  valid  or  binding  unless  a  majority  of 
all  the  members  concur  therein. 

On  September  17,  1948,  this  office  rendered  Opinion  Number  4184, 
advising  that  the  above  Section  applied  to  the  San  Francisco 
Board  of  Supervisors  when  initiating  a  charter  amendment  on  its 
own  motion.   Government  Code  Section  25005  as  quoted  above 
remains  in  effect  today,  and  hence  the  conclusion  reached  in  our 
Opinion  4184  still  applies. 
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Our  conclusion  that  the  Board  may  initiate  a  charter 
amendment  on  its  own  motion,  provided  that  the  motion  be  approved 
by  a  majority  of  the  entire  Board,  is  reflected  in  Rule  2.4  of 
the  Board's  rules  of  order.   That  Rule  provides  in  pertinent  part 
that: 

.  .  .  [Slubmission  of  Charter  amendments  to  the 
electorate.  .  .  may  be  accomplished  by  motion. 

.  .  .  All  other  [than  a  motion  of  a  parliamentary 
nature]  motions  shall  require  for  adoption  the 
affirmative  vote  of  a  majority  of  all  the  members 
of  the  Board  .... 

See  Rule  5.5  for  other  applicable  procedures  not  pertinent  to 
this  inquiry. 

The  other  means  of  initiating  a  charter  amendment  is  by 
petition.   Prior  to  1970,  this  power  was  also  stated  in 
California  Constitution  Article  XI,  Section  8.   Subdivision  (h) 
provided  in  pertinent  part  that: 

The  charter  of  any  city  or  city  and  county 
may  be  amended  ...  on  petition  signed  by  15  per 
cent  of  the  registered  electors.  .  .  . 

And  subdivision  (k)  provided  in  pertinent  part  that: 

The  percentages  of  the  registered  electors 
herein  required  for  .  .  .  the  submission  of 
amendments  to  charters  shall  be  calculated  upon 
the  total  vote  cast  in  the  city  or  city  and 
county  at  the  last  preceding  general  state 
election.  .  .  . 

When  the  Constitution  was  streamlined  in  1970,  California 
Constitution  Article  XI,  Section  3,  subdivision  (b)  simply 
provided  that  amendment  might  be  proposed  by  initiative.   Details 
were  shifted  to  the  Government  Code.   Thu-s  Government  Code 
Section  34459  as  originally  enacted  provided  in  pertinent  part 
that: 

The  charter  of  any  city  or  city  and  county 
may  be  amended  ...  by  petition  signed  by  15  per 
cent  of  the  registered  electors.  .  .  . 
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And  Government  Code  Section  34462  (Stats.  1969,  c.  1264,  p.  2477) 

provided  in  pertinent  part  that: 

The  percentages  of  the  registered  electors 
required  for  .  .  .  the  submission  of  amendments 
to  charters.  .  .  shall  be  calculated  upon  the 
total  vote  cast  for  all  candidates  for  Governor 
in  the  city  or  city  and  county  at  the  last 
preceding  general  state  election  at  which  a 
Governor  was  elected.  .  .  . 

When  Government  Code  Section  34459  was  amended  in  1974  to 
provide  separate  procedures  for  a  city  and  county,  as  opposed  to 
a  city,  the  percentages  of  signatures  needed  also  changed.   That 
Section  now  provides  in  pertinent  part  that: 

The  charter  of  any  city  may  be  amended  .  .  . 
by  petition  signed  by  15  per  cent  of  the 
registered  electors.  .  .  . 

The  charter  of  a  city  and  county  may  be 
amended.  .  .  by  a  petition  signed  by  10  per  cent 
of  the  qualified  electors  of  the  city  and  county, 
computed  upon  the  total  number  of  votes  cast  in 
the  city  and  county  for  all  candidates  for 
Governor  at  the  last  general  election  at  which  a 
Governor  was  elected.  .  .  . 

See  also  Government  Code  Section  34462.   Though  amended  in  1972, 
the  pertinent  provisions  quoted  above  remain  unchanged. 

A  petition  to  Initiate  a  charter  amendment  in  the  City  and 
County  of  San  Francisco  must  be  signed  by  ten  per  cent  of  the 
qualified  electors  of  San  Francisco,  computed  upon  the  total 
number  of  votes  cast  here  for  all  candidates  for  Governor  at  the 
last  general  election  at  which  a  Governor  was  elected. 

3.   Controlling  law. 

Charter  amendment  is  a  matter  of  statewide  concern,  and  the 
state  legislative  has  manifested  an  intent  to  preempt  that  field 
of  regulation.   Therefore,  state  law  regarding  charter  amendment 
is  controlling,  and  our  Charter  provisions,  to  the  extent  that 
they  conflict  with  state  law,  are  invalid.   District  Election  of 
Supervisors  Committee  for  5%  v.  O'Connor  (1978)  78  Cal.App.3d 
261,  144  Cal.Rtpr.  442. 
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The  proposal  which  you  wish  to  have  the  voters  consider 
must  be  cast  in  the  form  of  an  amendment  to  Charter  Section 
2.202.   It  may  be  initiated  by  the  Board  on  its  own  motion, 
adopted  by  a  majority  of  the  entire  Board,  or  by  a  petition 
signed  by  ten  per  cent  of  the  qualified  electors,  as  computed 
upon  the  total  votes  cast  in  the  City  and  County  of  San  Francisco 
for  all  candidates  for  Governor  at  the  last  general  election  at 
which  a  Governor  was  elected.   State  law  controls  the  subject  of 
Charter  amendments. 


You  are  so  advised. 


Respectfully  submitted, 


:k  E.  Delventhal 
Deputy  City  Attorney 


Elizabeth  M.  Katz 
Legal  Assistant 
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May  the  Board  of  Supervisors  by  resolution  adopt 
declarations  of  policy  on  matters  not  within  its  jurisdiction? 

CONCLUSION 


Yes. 


ANALYSIS 


You  have  advised  this  office  that  on  October  9,  1939,  the 
Board  of  Supervisors  adopted,  and  on  October  20,  1939,  the  Mayor 
approved,  a  resolution  (No.  581,  Series  of  1939)  declaring  a 
policy  that  the  Board  of  Supervisors  take  no  official  action  on 
matters  over  which  the  Board  has  no  jurisdiction.   You  ask 
whether  that  resolution  is  binding  upon  the  present  Board.   We 
conclude  that  it  is  not.   This  conclusion  is  reached  both  by  an 
analysis  of  the  language  of  the  resolution  itself  and  by 
reference  to  subsequent  actions  by  other  Boards  and  this  office. 

Our  analysis  leads  us  to  more  basic  questions  as  to  whether 
the  Board  of  Supervisors  may  by  resolution  adopt  declarations  of 
policy  on  matters  not  within  the  Board's  jurisdiction  and  whether 
a  Board  may  divest  itself  or  its  successors  of  powers  vested  in 
it  by  law.   We  conclude  that  the  Board  may  by  resolution  adopt 
declarations  of  policy  on  matters  which  are  not  municipal  affairs 
and  that  no  Board  may  divest  itself  or  its  successors  of  such 
power . 
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Resolution  No.  581,  Series  of  1939,  provides: 

Whereas,  This  Board  of  Supervisors  is 
frequently  importuned  to  officially  express 
opinions  upon  highly  controversial  matters, 
totally  irrelevant  and  extraneous  to  the 
functions  of  this  legislative  body,  and  over 
which  matters  this  Board  has  absolutely  no 
jurisdiction;  and 

Whereas,  The  requested  expressions  of  opinion 
upon  such  controversial  matters  presume  and 
purport  to  be  the  attitude  of  the  people  of  the 
City  and  County  of  San  Francisco,  and  are  so 
received  by  those  to  whose  attention  they  are 
directed;  and 

Whereas,  The  practice  whereby  this  Board  is 
importuned  to  officially  express  itself  upon 
controversial  matters  over  which  it  has  no 
jurisdiction  or  control  is  subversive  to  good 
government  as  well  as  to  the  interests  of  the 
people  of  San  Francisco,  and  constitutes  a 
violation  of  the  spirit  of  the  Charter,  which, 
fairly  interpreted,  provides  that  the  function  of 
the  Board  of  Supervisors  shall  be  confined 
strictly  to  the  legislative  affairs  of  the  City 
and  County  of  San  Francisco;  now,  therefore,  be  it 

Resolved,  That  this  Board  of  Supervisors 
declares  it  as  a  policy  to  which  its  members  and 
each  of  them  pledge  themselves  strictly  to 
adhere,  that  in  the  future  no  official  action 
will  be  taken  upon  extraneous  or  irrelevant 
matters,  or  upon  affairs  over  which  the  members 
of  this  Board,  representing  all  of  the  people  of 
San  Francisco,  have  no  jurisdiction  or  control. 
(Emphasis  added.) 

It  is  clear,  from  the  emphasized  language,  that  the 
resolution  was  intended  to  be  binding  only  upon  that  Board  and 
upon  no  other. 

Certainly  subsequent  Boards  did  not  consider  themselves 
bound  by  the  resolution,  nor  did  this  office  consider  the 
resolution  binding  on  other  Boards.   In  1948,  the  Board  of 
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Supervisors  requested  an  opinion  from  this  office  on  the  question 
whether  it  was  empowered  to  adopt  resolutions  urging  federal 
officials  to  grant  aid  to  China,  urging  the  President  to  oppose 
proposals  for  the  partition  of  Israel  and  to  accord  de  jure 
recognition  of  Israel  and  urging  Congress  to  assist  in  the 
removal  of  White  Russians  from  China.   This  office  advised,  on 
the  basis  of  the  Charter,  the  general  laws  of  the  State  and  the 
California  Constitution,  but  without  mentioning  the  1939 
resolution,  that  the  Board  was  not  empowered  to  act  on  such 
matters  (see  Opinion  4219,  December  20,  1948). 

In  1949,  the  Board  of  Supervisors  requested  an  opinion  of 
this  office  on  the  question  whether  it  was  empowered  to  adopt  a 
resolution  urging  "the  proper  authorities"  to  assist  in  returning 
the  Italian  colonies  to  Italy.   This  office  advised  that,  since 
the  federal  government  had  requested  officials  of  San  Francisco 
to  make  broadcasts  inducing  the  Italian  government  to  surrender 
and  since  an  inducement  to  surrender  was  the  promise  by  these 
officials  that  an  effort  would  be  made  to  return  the  Italian 
colonies  to  Italy,  the  Board  was  not  only  empowered,  but  was 
duty-bound,  to  adopt  the  resolution  (see  Opinion  13,  April  12, 
1949).   No  reference  was  made  by  the  Board  in  its  query  or  by 
this  office  in  this  reply  to  Resolution  No.  581. 

The  Board  of  Supervisors  in  1950  requested  an  opinion  of 
this  office  on  the  question  whether  it  was  empowered  to  adopt  a 
resolution  urging  state,  federal  and  United  Nations  authorities 
to  assure  the  repatriation  of  Greek  children  captured  by 
Communist  guerrillas  during  the  Greek  civil  war.   This  office 
advised  that,  the  unusual  circumstances  surrounding  the  1949 
question  not  pertaining  here,  the  Board  was  not  empowered  to  act 
on  this  matter  (see  Opinion  134,  March  20,  1950).   Again,  neither 
the  Board  in  its  query  nor  this  office  in  its  reply  made  any 
reference  to  Resolution  No.  581. 

Both  by  reference  to  the  language  of  Resolution  No.  581  and 
by  reference  to  subsequent  actions  of  Boards  of  Supervisors  and 
of  this  office,  we  conclude  that  the  resolution  in  question  was 
not  intended  to  be,  and  was  not  in  fact  taken  to  be,  binding  on 
successive  Boards.  The  question  remains  v/hether  this  office 
correctly  advised  the  Boards  on  the  question  whether  they  were, 
on  other  grounds,  not  empowered  to  adopt  resolutions  on  matters 
not  within  their  jurisdiction. 

Opinion  No.  4219,  December  20,  1948,  Opinion  No.  13,  April 
12,  1949,  and  Opinion  134,  March  20,  1950,  were  effectively 
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overruled  by  the  decision  of  the  California  Supreme  Court  in 
Farley  v.  Healey  (1967)  67  Cal.2d  325,  431  P. 2d  650,  62  Cal.Rptr. 
26.   That  case  dealt  with  the  question  whether  then  Charter 
Section  179  (now  Charter  Section  9.108)  prohibited  submission  of 
initiative  measures  to  the  electorate  unless  they  concerned 
municipal  affairs  on  which  the  Board  of  Supervisors  could  enact 
binding  legislation.   Charter  Section  179  reserved,  and  Charter 
Section  9.108  reserves,  to  the  people  the  power  to  initiate  "any 
ordinance,  act  or  other  measure  which  is  within  the  power 
conferred  upon  the  board  of  supervisors  to  enact .  .  .  . " 
(Emphasis  added.)   The  Court  concluded  that  neither  the  Board  nor 
the  people  directly  were  limited  to  adopting  resolutions  making 
declarations  of  policy  on  municipal  affairs.   The  Court  stated, 
at  328-329: 

As  representatives  of  local  communities, 
boards  of  supervisors  and  city  councils  have 
traditionally  made  declarations  of  policy  on 
matters  of  concern  to  the  community  whether  or 
not  they  had  power  to  effectuate  such 
declarations  by  binding  legislation.   Indeed,  one 
of  the  purposes  of  local  government  is  to 
represent  its  citizens  before  the  Congress,  the 
Legislature,  and  administrative  agencies  in 
matters  over  which  the  local  government  has  no 
power.   Even  in  matters  of  foreign  policy  it  is 
not  uncommon  for  local  legislative  bodies  to  make 
their  positions  known.   By  their  Resolution  No. 
341-67,  approved  June  2,  1967,  for  example,  the 
San  Francisco  Board  of  Supervisors  commended 
President  Johnson  "for  his  stand  on  the  present 
Arab-Israeli  crisis"  and  urged  "that  all 
necessary  action  be  taken  to  insure  freedom  of 
navigation  for  all  countries  in  the  Gulf  of 
Aquaba."   Pursuant  to  section  179  the  people  as 
well  as  their  elected  representatives  may  adopt 
such  resolutions. 

On  the  basis  of  Farley  v.  Healey,  we  conclude  that 
Resolution  No.  581  is  not  binding  on  the  present  Board  of 
Supervisors.   Contrary  to  earlier  opinions,  we  advise  you  that 
the  Board  is  empowered  to  adopt  resolutions  making  declarations 
of  policy  on  matters  of  concern  to  the  community  though  the 
matters  may  not  fall  within  the  Board's  jurisdiction.   A  city's 
legislative  body  may  not  by  ordinance  or  otherwise  divest  itself 
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or  its  successors  of  powers  vested  in  it  by  law.   Thompson  v. 
Board  of  Trustees  (1904)  144  Cal.  281,  283,  77  P.  951.   Thus 
Resolution  No.  581  was  never  valid. 


via/  AV)' 
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Respectfully  submitted, 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


ELIZABETH  M.  KATZ 
Legal  Assistant 


*3 


CITy  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

CITY  ATTORNEy 
Cliy  HALL 


Apr^il   20,  1981 


•^  OPINION  NO.  81- 19 

SUBJECT:  Appearances  by  Members  of  the  Board  of  Supervisors 
at  Meetings  of  the  Redevelopment  Agency  and  of  the 
Commission  of  Animal  Control  and  Welfare 


REQUESTED  BY:  The  Honorable  Quentin  L.  Kopp,  Board  of  Supervisors 


PREPARED  BY:   Burk  E.  Delventhal,  Deputy  City  Attorney 
Elisabeth  C.  Brandon,  Legal  Assistant 


QUESTIONS  PRESENTED 

1.  Does  Charter  Section  2.401  prohibit  members  of  the 
Board  of  Supervisors  from  appearing  before  the  Redevelopment 
Agency? 

2.  Does  Charter  Section  2.401  prohibit  members  of  the 
Board  of  Supervisors  from  appearing  before  the  Commission  of 
Animal  Control  and  Welfare? 


1.  No. 

2.  No. 


CONCLUSIONS 


ANALYSIS 
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Charter  Section  2.401  provides: 

2.. 401.   Non-interference  in  Administrative 
Affairs 

Except  for  the  purpose  of  inquiry,  the  board 
of  supervisors  shall  deal  with  the  administrative 
service  for  which  the  chief  administrative 
officer  is  responsible,  solely  through  such 
officer,  and  for  administrative  or  other 
functions  for  which  elective  officials  or  boards 
or  commissions  are  responsible,  solely  through 
the  elective  official,  the  board  or  commission  or 
the  chief  executive  officer  of  such  board  or 
commission  concerned. 


I 
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Neither  the  board  of  supervisors,  nor  its 
committees,  nor  any  of  its  members  shall  dictate, 
suggest  or  interfere  with  appointments, 
promotions,  compensations,  disciplinary  actions, 
contracts,  requisitions  for  purchases  or  other 
administrative  recommendations  or  actions  of  the 
chief  administrative  officer,  or  of  department 
heads  under  the  chief  administrative  officer,  or 
under  the  respective  boards  and  commissions.   The 
board  of  supervisors  shall  deal  with 
administrative  matters  only  in  the  manner 
provided  by  this  charter,  and  any  dictation, 
suggestion  or  interference  nerein  prohibited  on 
the  part  of  any  supervisor  shall  constitute 
official  misconduct;  provided,  however,  that 
nothing  herein  contained  shall  restrict  the  power 
of  hearing  and  inquiry  as  provided  in  this 
charter . 

This  office  has  previously  analyzed  Charter  Section  2.401 
from  two  slightly  different  perspectives.   In  1978,  we  opined 
that  individual  members  of  the  Board  may  not  appear  before  any  of 
the  City's  boards  or  commissions.   "Any  such  appearance  would 
constitute  illegal  'dictation,  suggestion  or  interference'  with 
administrative  recommendations  or  actions  and  would  constitute 
official  misconduct".   See  Opinion  No.  78-83,  p. 4.   We  reasoned 
therein  that 

The  prohibition  of  all  appearances  by  members  of 
the  Board  of  Supervisors  before  boards  and 
commissions  is  rationally  related  to  prevention 
of  political  interference  by  members  of  the  Board 
in  the  administrative  affairs  of  the  boards  and 
commissions  and  to  the  separation  of  powers 
scheme  envisoned  by  the  framers  of  the  San 
Francisco  Charter.   (Id...  p.  8.) 

More  recently,  we  have  distinguished  such  board  and 
commission  activities  of  an  administrative  nature  from  those  of  a 
non-administrative  nature,  and  have  advised  that  Section  2.401 
applies  only  to  administrative  hearings  of  those  boards  and 
commissions.   See  Opinion  No.  81-5,  which  advises  that  Section 
2.401  does  not  prohibit  a  member  of  the  Board  of  Supervisors  from 
appearing  before  the  Fire  Commission  when  it  conducts  a  hearing 
on  a  proposed  Charter  amendment  which  that  supervisor  intro- 
duced.  Reasoning  that  the  Commission  had  no  jurisdiction  over 


Honorable  Quentin  L.  Kopp         3  April   20f  1981 

OPINION  NO.  81-19 

the  preparation  or  submission  of  proposed  Charter  amendments, 

this  office  concluded  that  such  a  hearing  was  not  an 

administrative  affair  of  the  Commission  and  hence  supervisorial 
appearances  were  not  prohibited  by  Section  2.401. 

In  response  to  your  current  inquiry,  we  reiterate  our 
opinion  that  when  City  boards  or  commissions  conduct  hearings 
which  are  administrative  in  nature,  Section  2.401  prohibits 
appearances  thereat  by  any  supervisor.   The  key  question,  in 
terms  of  the  instant  inquiry,  is  whether  the  agencies  you  have 
specified  are  City  boards  or  commissions  within  the  meaning  of 
Section  2.401.   In  the  event  that  they  are  City  boards  or 
commissions,  the  next  question  is  whether  they  exercise 
administrative  powers  within  the  meaning  of  San  Francisco  Charter 
Section  2.401. 

It  is  clearly  established  that  the  Redevelopment  Agency  is 
a  state  agency  which  operates  to  fulfill  state  purposes.   We 
conclude  herein,  therefore,  that  it  is  not  a  City  board  or 
commission  within  the  meaning  of  San  Francisco  Charter  Section 
2.401.   On  the  other  hand,  the  Animal  Control  and  Welfare 
Commission,  as  an  entity  created  by  municipal  ordinance,  is 
governed  by  the  provisions  of  Section  2.401  (as  is  any  other 
comparable  City  commission)  and  therefore  supervisors  are 
prohibited  from  appearing  before  any  of  its  administrative 
hearings.   However,  we  note  that  that  Commission  is  only 
empowered  to  conduct  hearings  for  the  purpose  of  making 
recommendations  to  the  Board  of  Supervisors.   Charter  Section 
2.401  does  not  preclude  appearances  under  those  circumstances. 

1.  The  Redevelopment  Agency 

Redevelopment  is  a  matter  of  state  interest,  and  its 
implementation  is  in  order  to  effect  a  state  objective.   Fellom 
V.  Redevelopment  Agency  (1958)  157  Cal.  App.  2d  243,  247;  Andrews 
v.  City  of  San  Bernardino  (1959)  175  Cal.  App.  2d  459,  462.   A 
matter  such  as  redevelopment  which  has  been  preempted  by  the 
state  is  not  subject  to  local  legislative  control.   Since  the  San 
Francisco  Charter  governs  only  City  agencies,  boards  and 
commissions,  we  conclude  that  Charter  Section  2.401  does  not 
preclude  appearances  by  supervisors  at  any  meetings  of  the  San 
Francisco  Redevelopment  Agency. 

2.  The  Commission  of  Animal  Control  and  Welfare 

Section  41.1  of  the  San  Francisco  Health  Code  provides  in 
material  part: 
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There  is  hereby  established  a  Commission  to 
be  known  as  the  Commission  of  Animal  Control  and 
Welfare  of  the  City  and  County  of  San  Francisco 
(hereafter  called  "Commission"),  consisting  of  11 
members. 

The  Commission  of  Animal  Control  and  Welfare 
shall  consist  of  eight  members  to  be  appointed  by 
the  Board  of  Supervisors,  the  Director  of  the 
Department  of  Public  Health  or  his  designated 
representative,  the  Chief  of  Police  or  his 
designated  representative,  and  the  General 
Manager  of  the  Recreation  and  Park  Department  or 
his  designated  representative.  .  .  . 

We  have  previously  noted  in  Opinion  No.  81-5  that  Section 
2.401  only  prohibits  appearances  at  administrative  hearings  of 
boards  and  commissions.   However,  the  Animal  Control  and  Welfare 
Commission  exercises  no  administrative  powers.   It  is  not  a 
department  or  commission  created  pursuant  to  San  Francisco 
Charter  Section  2.101.   Hence  it  exercises  none  of  the  sovereign 
powers  conferred  by  Charter  Section  3.500  on  boards  and 
commissions . 

Health  Code  Sections  41.2  and  41.3  set  forth  the  powers  and 
duties  of  the  Commission  as  follows: 

Sec.  41.2.  Powers  and  Duties. 

.  .  .  the  Commission  shall  have  the  power  and  duty 
to: 

(a)  Hold  hearings  and  submit  recommendations 
regarding  animal  control  and  welfare  to  the  Board  of 
Supervisors. 

(b)  Study  the  various  methods  of  euthanasia  and 
sterilization  and  recommend  those  services  found  to 
be  both  economically  feasible  and  humane. 

(c)  Study  and  recommend  minimum  requirements  for 
the  maintenance  of  animals  in  private  and  commercial 
care.  .  .  . 
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(d)   Make  recommendations  to  the  Chief 
Administrative  Officer  and  to  the  Board  of 
Supervisors  concerning  specific  terms  to  be  included 

in  any  contract  with  the  operator  of  the  Animal 
Control  Center. 

Sec.  41.3.   Reports. 

The  Commission  shall  render  a  written  report  of  its 
activities  to  the  Board  of  Supervisors  quarterly. 
Such  report  shall  include: 

(a)  Recommendations  to  the  Board  of  Supervisors  and 
to  the  Mayor  for  the  development  of  policies  and 
procedures  which  wil  further  the  objectives  of 
animal  welfare  and  control. 

(b)  Recommendations  to  the  Board  of  Supervisors  and 
to  the  Mayor  of  additional  legislation  deemed  by  the 
Commission  to  be  necessary  for  animal  welfare  and 
control. 

(c)  Recommendations  of  actions  to  be  taken  by  any 
agency,  board,  or  officer  of  this  City  and  County 
for  the  purposes  of  furthering  the  objectives  of 
animal  welfare  and  control. 

It  is  apparent  from  these  Health  Code  sections  that  the 
hearings  which  are  conducted  by  this  Commission  are  non-admin- 
istrative; that  is,  they  are  concerned  with  broad  questions  of 
policy  and  recommendations  for  future  courses  of  action  rather 
than  with  the  application  of  specific  standards  to  given  sets  of 
facts.   Even  Section  41.2(d)  merely  empowers  the  Commission  to 
review  and  recommend  acceptance  or  rejection  of  the  contract  for 
operation  of  the  Animal  Control  Center;  the  authority  to  accept, 
modify  or  reject  the  contract  is  reserved  to  the  Board  of 
Supervisors.   Nor  does  the  Commission  exercise  any  power  to 
authorize  the  expenditure  of  City  monies. 

As  it  is  the  nature  of  the  hearing  which  determines  whether 
Section  2.401  prohibits  an  appearance  thereat,  we  advise  that  to 
the  extent  that  the  Animal  Control  and  Welfare  Commission  is 
charged  with  examining  possible  standards  for  animal  care  in  the 
City  and  County  and  recommending  future  courses  of  action 
(whether  for  the  licensing  of  cats  or  contracting  to  operate  the 
Animal  Control  Center)  to  the  Board  of  Supervisors,  individual 
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supervisors  are  not  precluded  from  appearing  at  such  legislative 
hearings.   Our  examination  of  the  Animal  Control  Commission  shows 
that,  unlike  other  City  commissions,  it  has  no  employees,  no 
budget,  and  no  expenses.   Since  its  sole  function  is  to 
investigate  and  make  recommendations,  it  is  not  a  body  exercising 
administrative  powers  within  the  meaning  of  Charter  Section  2.401, 

Respectfully  submitted. 


DELVENTHAL 
City  Attorney 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


ELISABETH  C.  BRANDON 
Legal  Assistant 
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(b)   A  charter  city  and  county  is  a  charter  city 
and  a  charter  county.   Its  charter  city  powers 
supersede  conflicting  charter  county  powers. 

Article  11,  Section  5  provides  in  part,  as  follows: 

(a)   It  shall  be  competent  in  any  city  charter  to 
provide  that  the  city  governed  thereunder  may 
make  and  enforce  all  ordinances  and  regulations 
in  respect  to  municipal  affairs,  subject  only  to 
restrictions  and  limitations  provided  in  their 
several  charters  and  in  respect  to  other  matters 
they  shall  be  subject  to  general  laws.   City 
charters  adopted  pursuant  to  this  Constitution 
shall  supersede  any  existing  charter,  and  with 
respect  to  municipal  affairs  shall  supersede  all 
laws  inconsistent  therewith. 

The  law  is  clear  that  a  charter  city,  and  in  this  case  a 
charter  city  and  county,  has  exclusive  authority  over  municipal 
affairs.   Generally,  state  statutes  are  limited  in  their  reach  to 
general  law  cities  and  inapplicable  to  charter  cities.   The  power 
of  charter  cities  over  municipal  affairs  is  all  embracing, 
restricted  and  limited  onlv  by  the  city  charter  and  free  from  any 
interference  by  the  state  through  the  enactment  of  general  laws. 
Simons  v.  Citv  of  Los  Angeles  (1976)  63  Cal.App.3d  455. 

A  more  direct  holding  in  this  ren.^rd  was  made  by  the 
California  Supreme  Court  in  connectior   ith  the  City  and  County 
of  San  Francisco  in  West  Coast  Adver*-  •::ng  Co.  v.  City  and  County 
of  San  Francisco  (1939)  14  Cal.2d  5""-.   That  case  clearly  upheld 
as  within  the  cons  itut  ionally  deri'-:-:  municipal  affairs  power, 
taxes  and  bond  issues  for  municip.^"  .orvices.   Assessments  for 
municipal  improvements  and  for  the   Jintenance  of  those  are 
therefore  within  the  municipal  aff.-'.irs  power. 

The  proposed  procedure  ordinance  is  in  furtherance  of  the 
municipal  power  to  make  and  maintain  local  improvements, 
including  the  power  to  issue  bonds  and  provide  for  the  support  of 
improvement . 

The  extent  of  the  municipal  affairs  power  vis-a-vis  state 
law  and  charter  limitation  on  that  power  \/as  given  extensive 
elaboration  in  the  City  of  Grass  Valley  v.  Walkinshaw  (1949)  34 
Cal.2d  595  where  the  court  stated  at  p.  599-600 

The  respondent  contends  that  the  75-cent 
charter  rate  is  a  limitation  for  all 
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requirements,  including  the  discharge  of  the 
bonded  indebtedness  created  pursuant  to  section 
2(j)  of  the  charter  and  the  1901  Bond  Act.   He 
seeks  support  for  this  position  in  the  language 
of  sections  2(i)  and  4  of  the  charter  providing 
the  75-cent  rate  limitation  and  of  section  2(j) 
incorporating  the  Bond  Act  procedure  for  the 
creation  and  issuance  of  the  bonds.   He  argues 
that  since  the  language  of  section  2(j)  makes  no 
specific  reference  to  a  requiremment  for  the  levy 
of  a  special  tax  to  meet  payments  on  the  bonds, 
the  charter  limitation  controls  and  restricts  the 
rate  which  may  be  levied  for  both  general  and 
special  purposes. 

(1)   Established  law  governing  the  exercise 
of  municipal  power  under  a  home  rule  charter  and 
principles  of  construction  applicable  to  charter 
provisions  require  the  rejection  of  the 
respondent's  contentions.   He  has  overlooked  the 
controlling  principle  that  by  accepting  the 
privilege  of  autonomous  rule  the  city  has  all 
powers  over  municipal  affairs,  otherwise  lawfully 
exercised,  subject  only  to  the  clear  and  explicit 
limitations  and  restrictions  contained  in  the 
charter.   [2]   The  charter  operates  not  as  a 
grant  of  power,  but  as  an  instrument  of 
limitation  and  restriction  on  the  exercise  of 
power  over  all  municipal  affairs  which  the  city 
is  assumed  to  possess;  and  the  enumeration  of 
powers  does  not  constitute  an  exclusion  or 
limitation  (West  Coast  Advertising  Co.  v.  San 
Francisco,  14  Cal.  2d  516,  521-522,  525  (95  P. 2d 
1381  and  cases  cited;   City  of  Oakland  v. 
Williams,  15  Cal. 2d  542,  550  [103  P. 2d  168];  San 
Francisco  v.  Bodv,  17  Cal. 2d  606,  617-618  [110 
P. 2d  1035];  Kennedy  v.  Ross,  28  Cal. 2d  569,  575 
(170  P. 2d  904);  Ayres  v.  City  Council  of  Los 
Angeles,  ante,  pp.  31,  37  [207  P.2dl)   (3]   Thus 
m  respect  to  municipal  affairs  the  City  is  not 
subject  to  general  law  except  as  the  charter  may 
provide.   (Heilbron  v.  Sumner,  186  Cal.  648,  650 
[200  P.  409];   Muehleisen  v.  Forward,  4  Cal. 2d 
17,  19  [46  P. 2d  ;969].)   [4]   As  recognized  in 
the  West  Coast  Advertising  case,  the  levy  of 
taxes  for  city  purposes  is  a  municipal  affair; 
the  collection,  treatment  and  disposal  of  city 
sewage  and  the  making  of  contracts  therefor  are 
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likewise  municipal  affairs  (Loop  Lumber  Co.  v. 
Van  Loben  Sels,  173  Cal.  228,  232  [159  P.  600)), 
and  neither  may  be  held  to  be  circumscribed 
except  as  expressly  limited  by  the  charter 
provisions.   [5]   All  rules  of  statutory 
construction  as  applied  to  charter  provision 
(Braun,  Bryant  &  Austin  v.  McGuire,  201  Cal.  134, 
143  (255  P.  808);  Hartford  Ace,  etc.  Co.  v.  City 
of  Tulare,  30  Cal. 2d  832,  835  (186  P. 2d  121])  are 
subordinate  to  this  controlling  principle.   The 
former  guide--that  municipalities  have  only  the 
powers  conferred  and  those  necessarily  incident 
thereto  (San  Francisco  v.  Boyle,  426  Cal.  426 
{233  P.  965)) — is  inapplicable.   A  construction 
in  favor  of  the  exercise  of  the  power  and  against 
the  existence  of  any  limitation  or  restriction 
thereof  which  is  not  expressly  stated  in  the 
charter  is  clearly  indicated.   So  guided,  reason 
dictates  that  the  full  exercise  of  the  power  is 
permitted  except  as  clearly  and  explicitly 
curtailed.   Thus  in  constructing  the  city's 
charter  a  restriction  on  the  exercise  of 
municipal  power  may  not  be  implied. 

The  question  then  is  whether  the  exercise  of 
the  power  which  is  the  subject  matter  of  section 
2(j)  of  the  charter  is  to  be  deemed  limited  or 
controlled  by  the  provisions  of  sections  2(i)  and 
4. 

Section  2(i)  deals  with  the  general  taxing 
power  of  the  city,  which  is  "subject  to  the 
limitations  hereinafter  imposed."   Section  4 
states  the  limitation,  namely,  that  such  tax  "may 
equal  but  shall  never  exceed"  a  75-cent  rate. 

Section  2(j)  treats  of  the  power  to  borrow 
money,  and  limits  contracts  of  indebtedness  to 
$5,000  except  with  the  consent  of  two-thirds  of 
the  electors  of  the  city.   Bonds  are  required  to 
meet  the  cost  of  the  duly  authorized  greater 
indebtedness,  the  procedure  for  the  creation  and 
issuance  thereof  to  be  according  to  general  law. 
There  is  in  this  section  no  language  expressly 
withholding  any  existing  power  to  levy  taxes  to 
discharge  the  bonded  indebtedness.   Nor  is  there 
in  the  tax  limitation  of  section  4  a  specific 
inclusion  of  an  existing  power  to  levy  such 
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special  tax.   As  will  be  seen  the  power  to  tax 
for  the  purpose  of  discharging  authorized  bonded 
indebtedness  is  a  necessary  accomplishment  of  the 
power  to  contract  the  indebtedness.   [6]   In  ^he 
absence  of  specific  allusion  to  that  subject 
matter  elsewhere  in  the  charter,  all  the 
restrictions  or  limitations  upon  the  exercise  of 
the  power  to  contract  a  bonded  indebtedess 
including  the  requirement  to  tax  to  discharge  it 
must  be  found  in  section  2(j).   Thus  sections 
2(i)  and  4  on  the  one  hand,  and  section  2(j)  on 
the  other,  treat  of  two  distinct  powers.   The 
first  must  be  deemed  to  have  reference  to  the 
taxing  power  for  general  purposes;  and  the  second 
to  the  power  to  tax  for  the  municipal 
improvements  as  well  as  the  authority  to  contract 
therefor.   Sections  2{i)  and  4  may  not  impose  by 
implication  a  limitation  on  the  seoarately 
treated  power  to  contract  on  indebtedness  in 
excess  of  $5,000,  which  specified  amount  the 
framers  deemed  was  the  maximum  which  could  be 
covered  by  the  general  tax  rate. 

[7]   Nevertheless  the  respondent  purports  to 
find  in  the  language  of  section  2{j),  adopting 
the  procedure  of  the  general  law  in  creating  and 
issuing  the  bonds,  a  limitation  on  any  existing 
power  to  levy  taxes  to  discharge  an  authorized 
bonded  indebtedness.   He  says  that  the  reference 
to  procedure  in  the  creation  and  issuance  of  the 
bonds  precludes  a  holding  that  the  method  of 
payment  required  by  section  7  of  the  Bond  Act  was 
adopted.   The  effect  claimed  would  leave 
incomplete  the  provision  for  the  bonded 
indebtedness.   In  such  case  the  direct  reference 
to  the  general  law  is  deemed  suffici-?-*:  to 
include  the  complete  scheme.   (Muehl-.  ,-.en  v. 
Forward,  suora,  4  Cal.2d  at  p.  20l   iT.v.veveFT 
since  the  power  to  tax  specially  to  discharge  the 
bonded  indebtedness  exists  independently  of  the 
provision  in  the  general  law,  that  power  may  be 
exercise  unless  the  language  of  section  2(j) 
expressly  prohibits  it. 

[8]   The  duly  conferred  authority  to  create 
and  issue  bonds  for  the  construction  of  the 
authorized  sanitary  improvements  not  only 
bestowed  the  power  to  levy  a  special  tax  to 
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discharge  the  bonded  indebtedness  but  made  it  the 
duty  of  the  city  to  exercise  the  taxing  power  to 
that  end.   It  has  been  recognized  that  when  the 
municipality  has  authority  to  contract  an 
extraordinary  debt  by  the  issuance  of  negotiable 
securities,  the  power  to  levy  taxes  sufficient  to 
meet  the  obligation  is  conclusively  deemed  to 
exist  unless  the  law  (here  the  charter)  clearly 
manifests  a  contrary  intention.   [9]   The  power 
to  tax  is  necessarily  an  ingredient  of  the  power 
to  contract,  since  the  obligation  can  be  met  only 
through  the  instrumentality  of  taxation.   The 
power  so  to  tax  is  not  implied  but  is  express 
since  it  is  a  duty  growing  out  of  the  authority 
to  contract.   The  power  to  do  the  thing  carries 
with  it  the  authority  to  use  the  necessary  means 
to  accomplish  it,  and  is  not  affected  by  a 
charter  tax  limitation.   (United  States  v.  New 
Orleans,  98  U.S.  381,  393-394  [25  L.Ed.  225]; 
Ralls  County  Court  v.  United  States,  10  5  U.S. 
733,  735-736  (26  L.Ed.  1220]  and  cases  cited; 
Quincy  v.  Jackson,  113  U.S.  332,  337-338  [5  S.Ct. 
544,  28  L.Ed.  1001]  and  cases  citied;  Dutton  v. 
City  of  Aurora,  114  111.  138  [28  N.E.  461,  452); 
City  of  Austin  v.  Nalle,  85  Tex.  520  [22  S.W. 
668,  673,  960].)   No  case  presented  or  discovered 
denies  this  result  in  the  absence  of  restriction 
expressly  designed  to  withhold  the  power  or  place 
a  limitation  on  its  exercise.   On  the  contrary, 
it  has  been  indicated  in  this  state  that  the 
discharge  of  that  duty  may  not  indirectly  be 
repudiated  by  provision  in  the  charter  for  a 
limitation  of  the  tax  rate  which  would  render 
perf ormanci  of  the  duty  impossible.   (Wilkinson 
V.  Lund,  102  Cal.App.  767, "733  [283  P. 385].)   The 
provisions  of  the  charter  do  not  expressly 
withhold  or  limit  the  exercise  of  the  power,  and 
in  the  absence  of  a  limiting  provision  the 
authority  to  contract  the  bonded  indebtedness 
includes  authority  to  exercise  the  taxing  power 
by  levying  a  special  tax  to  discharge  it. 

Hence  unless  there  are  specific  limitation  in  the 
California  Constitution  or  in  the  San  Francisco  Charter  on  the 
Dower  of  the  Board  of  Supervisors  to  establish  assessment 
districts,  the  proposed  ordinance  is  valid. 
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A  review  of  the  Constitution  of  the  State  of  California 
reflects  only  one  provision  which  limits  the  authority  of  the 
city  to  enact  procedures  of  this  type.   Article  16,  Section  19, 
provides  as  follows: 

All  proceedings  undertaken  by  any  chartered  city, 
or  by  any  chartered  county  or  by  any  chartered 
city  and  county  for  the  construction  of  any 
public  improvement,  or  the  acquisition  of  any 
property  for  public  use,  or  both,  where  the  cost 
thereof  is  to  be  paid  in  whole  or  in  part  by 
special  assessment  or  other  special  assessment 
taxes  upon  property,  whether  the  special 
assessment  will  be  specific  or  a  special 
assessment  tax  upon  property  wholly  or  partially 
according  to  the  assessed  value  of  such  property, 
shall  be  undertaken  only  in  accordance  with  the 
provisions  of  law  governing:   (a)  limitations  of 
costs  of  such  proceedings  or  assessment  for  such 
proceedings,  or  both,  in  relation  to  the  value  of 
any  property  assessed  therefore;  (b) 
determination  of  a  basis  for  the  valuation  of  any 
such  property  (c)  payment  of  the  cost  in  excess 
of  such  limitations;  (d)  avoidance  of  such 
limitations;  (e)  postponement  or  abandonment,  or 
both,  of  such  proceedings  in  whole  or  in  part 
upon  majority  protest;  and  particularly  in 
accordance  with  such  provisions  as  contained  in 
Sections  10,  11  and  13a  of  the  Special  Assessment 
Investigations,  Limitation  and  Majority  Protest 
Act  of  1931  or  any  amendments,  codification, 
reenactment  or  restatement  thereof. 

Notwithstanding  any  provisions  for  debt 
limitation  or  majority  protest  as  in  this  section 
provided,  if,  after  the  giving  of  such  reasonable 
notice  by  publication  and  posting  and  the  holding 
of  such  public  hearing  as  the  legislative  body  of 
any  such  chartered  county,  chartered  city  or 
chartered  city  and  county  shall  have  prescribed, 
such  legislative  body  by  no  less  than  a 
four-fifths  vote  of  all  members  thereof,  finds 
and  determines  that  the  public  convenience  and 
necessity  require  such  improvements  or 
acquisitions,  such  debt  limitation  and  majority 
protest  provisions  shall  not  apply. 
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Nothing  contained  in  this  section  shall  require 
ait.    tl)^^^^^':^    ^°^y  °f  ^"V  ^^^h  city,  county  or 
IrlLf^A   ""k^"^^  ^°  prepare  or  to  caule  to  be 
prepared,  hear,  notice  for  hearing  or  report  thf^ 
oon'^"^  °J    ^"^  '^P°^t  as  to  any  sue?  proposed 
construction  or  acquisition  or  both?  ^'''P"^^^ 

The  Special  Investigation  Art-    r,f    iq->i  ^ 
provisions  for  maiority  protest-.  aiv?L    ^'^''f^  contain  certain 
owners  in  connect  on  with  thpor^.-^  control  to  property 
improvements.   However  th^L^^°y^'°"  °^  certain  local 
Section  19  clearly  mikes  cLIr?h^^Pf'^S'^P^  °f  Article  16, 
applicable  only  where  Dub?lrLo    ^''''^    processes  are 
involved.     ^    ^  public  improvements  or  acquisitions  are 


districts.  Therefore  except  fo°DublTi   "^^^"tenance  assessme 
acquisitions  for  which   maiorTJv^o.''  i^nprovements  and 
in  f.-ctions  250.170  -  '2?0^?8S^r°^^^^-"^"^^  ^^  ^"^  i^  P^ovi 
nee:.  -  provided.   So.,  ff?;^??'  "°u'^^^°^^  "^^  protest  procedure 


ded 
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maintenance  or  improvenients  is  neither  ^n  ;,h  „  i 

nor  a  soecial  tax  within  f-h^    neither  an  ad  valorem  prope 

California  Constitutio^?     ""^""'"^  °'   ^"^^^^^  "^^^  of  t 


rty  tax 
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Respectfully  submitted. 
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point^^t^  Ian  FranctscoTesiLnts'on  ^""'^-=°  -"«  preference 
civil  service  examinluons?  entrance  and/or  promotional 

CONCLUSION 
The  City  and  County  of  San  Francisco  may  not  award 
^'^^^r^.^  ^^-l^^^^^   -  ei..-r^e„tra„ce 


ANALYSIS 


Preference  Points  on  Entranr^o  e 


xami nations 


In  Opinion  Number  76-18-A  Pp'---i  =  -"  oc   i  m/r   •_..  ■    ,,. 

?6  Qft  ^h   ?   '   ^^  ^^"  Francisco  Administrative  Code  Section 
Je;id;n^^f  't^''^^    that  applicants  for  entrance  poliMons  Se 
residents  for  the  one  year  period  immediately  prior  to  the  last 
enforceabi"""'?'  °'  applications,  was  constituMonall?  valid  ^nd 
enforceable.   Since  nonresidents  could  not  even  take 

lupervis;r^^hi^''^h'^  ^^'^'""^   examinations,  we  further  advised  the 
supervisor  that  there  was  no  need  to  give  preference  Doint.;  on 
such  examinations  to  residents  as  he  had  proposed?   ^ 


i;f 
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Subsequent  to  the  issue  of  that  opinion,  the  City  gave 
notice  of  an  examination  for  the  position  of  aquarist.   Pursuant 
to  Administrative  Code  Section  16.98,  applicants  were  required  to 
reside  in  the  City  for  one  year  immediately  prior  to  the  closing 
date  of  the  examination.   Candis  Cooperrider,  a  resident  of 
Piedmont,  submitted  an  application.   Though  she  was  otherwise 
fully  qualified,  her  application  was  refused,  solely  on  the 
ground  that  she  failed  to  meet  the  residency  requirement.   She 
filed  suit,  challenging  the  validity  of  Section  16.98  on  both 
federal  and  state  constitutional  grounds. 

The  trial  court  concluded  that  the  one-year  durational 
residency  requirement  constituted  state  action  which  impinged  on 
two  fundamental  rights  —  the  right  to  travel  and  the  right  to 
apply  for  public  service  positions  without  invidious 
discrimination.   Since  no  substantial  evidence  was  offered 
demonstrating  either  a  rational  relationship,  a  reasonable 
necessity  or  a  compelling  state  interest  for  the  requirement. 
Section  16.98  violated  the  equal  protection  clauses  of  both  the 
federal  and  state  constitutions.   However,  the  trial  court 
concluded  that  Section  16.98  did  not  violate  California 
Constitution,  Article  XI,  Section  10.5  (now  Section  10(b)), 
prohibiting  local  governments  from  requiring  that  their  employees 
be  city  residents,  since  the  term  "employees"  did  not  encompass 
applicants. 

In  Cooperrider  v.  Civil  Service  Commission  (1979)  97 
Cal.App.3d  495,  158  Cal.Rptr.  801,  the  appellate  court  not  only 
emphatically  affirmed  the  trial  court's  conclusions  as  to  the 
violation  of  the  equal  protection  provisions  of  the  federal  and 
state  constitutions,  it  also  held  that  Section  16.98  violated 
California  Constitution,  Article  XI,  Section  10(b).   The  Court  of 
Appeal  referred  to  the  ballot  arguments  regarding  this 
constitutional  provision  and  noted,  at  page  501,  that  both 
proponents  and  opponents  of  the  measure  clearly  understood  it  to 
encompass  applicants  as  well  as  employees.   The  Court  also  noted, 
at  page  502,  that,  were  the  provision  not  so  understood,  "we 
would  be  faced  with  the  absurd  situation  where  individuals  would 
have  to  be  residents  of  a  city  in  order  to  apply  or  test  for  a 
position,  but  would  be  permitted  to  move  out  of  the  city  the  day 
after  they  are  employed." 

Now  that  San  Francisco  Administrative  Code  Section  16.98 
has  been  struck  down,  both  nonresidents  and  residents  are 
eligible  to  take  entrance-level  civil  service  examinations. 
Therefore,  the  question  whether  preference  points  may  be  given  to 
residents  is  pertinent. 
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However,  we  conclude  that  the  City  may  not  give  preference 
points  to  residents.   In  essence,  such  a  system  would  achieve  by 
indirection  what  Article  XI,  Section  10(b)  proscribes  directly, 
to  wit:  a  residency  requirement.   The  law  does  not  tolerate  such 
circumvention. 

Preference  Points  on  Promotional  Examinations 

In  Opinion  Number  76-32,  June  1,  1976,  this  office  advised 
Mr.  Gilbert  H.  Boreman,  Clerk  of  the  Board  of  Supervisors,  that 
California  Constitution,  Article  XI,  Section  10.5  (now  Section 
10(b))  prohibited  the  City  from  imposing  a  continuing  residence 
requirement  on  its  employees.   Since  the  City  may  not  do  by 
indirection  that  which  it  was  prohibited  from  doing  directly,  we 
further  advised  Mr.  Boreman  that  the  City  could  not  give 
preference  points  on  promotional  examinations  to  residents,  as 
the  Hon.  Dianne  Feinstein,  then  a  member  of  the  Board  of 
Supervisors,  had  proposed.   We  see  no  reason  to  change  that 
opinion. 


In  summary,  the  d 
job  applicants,  contain 
Section  16.98,  has  been 
Nonresidents  and  reside 
basis  for  city  position 
points  to  residents  on 
examinations.  Likewise 
city  jobs  has  been  pros 
California  Constitution 
10 (b) ) .  Therefore,  the 
residents  on  promotiona 


urational  residency  requirement  for  city 
ed  in  San  Francisco  Administrative  Code 

found  constitutionally  invalid, 
nts  are  eligible  to  compete  on  the  same 
s  and  the  City  may  not  give  preference 
entrance-level  civil  service 
,  the  continuing  residency  requirement  for 
cribed  since  1974  by  the  adoption  of 
Article  XI,  Section  10.5  (now  Section 
City  may  not  award  preference  points  to 
1  civil  service  examinations. 


You  are  so  advised, 


Respectfully  Submitted, 

E.  WftjJVENTHAL^ 
Deputy  City  Attorney 
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REQUESTED  BY: 


PREPARED  BY; 


Charter  Requirement  For  Prevailing  Wage 
Provision  of  San  Francisco  Administrative  Code 
Section  12B.4  (c)  (5) 

Quentin  L .  Kopp 

Member,  Board  of  Supervisors 

Judith  A.  Boyajian 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Does  the  San  Francisco  Charter  require  the  "prevailing 
wage"  provision  presently  incorporated  in  Section  12B.4(c)(5)  of 
the  San  Francisco  Administrative  Code? 


No. 


CONCLUSION 


ANALYSIS 


Chapter  12B  of  the  San  Francisco  Administrative  Code^ 
prohibits  discriminatory  employment  practices  by  all  contractors, 
subcontractors  or  suppliers  engaged  in  the  performance  of  City 
contracts  and  requires  all  bidders  to  submit  an  affirmative 
action  program  which  meets  the  requirements  of  the  San  Francisco 
Human  Rights  Commision.   Section  12B.4(c)  provides  in  relevant 
part  as  follows: 

(c)   The  proposed  affirmative  action  program 
required  to  be  submitted  .  .  .  shall  ...  be 
concerned  with  such  employment  practices  as: 


^  All  references  to  code  sections  are  to  the  San 
Francisco  Administrative  Code  unless  otherwise  specified. 
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(5)   Encouraging  the  use  of  contractors, 
subcontractors  and  suppliers  of  all  ethnic  groups, 
provided,  however,  that  any  contract  subject  to  this 
ordinance  shall  require  the  contractor, 
subcontractor  or  supplier~tb  provide  not  less  than 
the  prevailing  wage,  working  conditions,  and 
practices  generally  observed  in  private  industries 
in  the  City  and  Count"y  of  San  Francisco  for  such 
work .   (Emphasis  added.) 

The  contract  provisions  in  the  San  Francisco  Charter  are 
set  forth  in  Chapters  One  and  Two  of  Article  VII.   Chapter  One, 
Sections  7.100  through  7.104,  governs  the  purchase  of  "all 
materials,  supplies  and  equipment"  and  the  entering  into  of 
"agreements  for  all  contractual  services";  Chapter  Two,  Sections 
7.200  through  7.206,  concerns  the  "construction  or  repair  of 
public  works  or  improvements."   The  only  prevailing  wage 
requirement  set  forth  in  the  aforementioned  San  Francisco  Charter 
sections  is  contained  in  Section  7.204,  which  provides  in 
pertinent  part  as  follows: 

Every  contract  for  any  public  work  or  improvement 
to  be  performed  at  the  expense  of  the  city  and 
county,  or  paid  out  of  moneys  deposited  in  the 
treasury,  whether  such  work  is  to  be  done  directly 
under  contract  awarded,  or  indirectly  by  or  under 
sub-contract,  sub-partnership,  day  labor,  station 
work,  piece  work,  or  any  other  arrangement 
whatsoever,  must  provide; 


(b)  that  any  person  performing  labor  thereunder 
shall  be  paid  not  less  than  the  highest  general 
prevailing  rate  of  wages  in  private  employment  for 
similar  work.  '.    '.    (Emphasis  added.) 

There  is  no  requirement  in  the  San  Francisco  Charter  that 
contracts  other  than  those  for  a  public  work  or  improvement 
provide  for  payment  of  prevailing  rate  of  wages. 


The  Honorable  Quentin  L.  Kopp 


April  22,  1981 
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Thus,  the  Board  of  Super 
in  it  by  Section  1.101  of  t 
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the  San  Francisco 
provision  presently 
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an  Francisco  Charter 
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Respectfully  submitted, 


APPROVED: 


GEORGE  AGNOST 
City  Attorney 


-d>»<?\^ 


Lx^udith  A.   Boyajian 
Deputy  City  Attorney 


V 


City  Attorney 
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DOCUMENTS  DtPT. 


Requested  by:     Hon.  Quentin  L.  Kopp  AUG '2  0 1981 

Board  of  Supervisors 

^  K         our,     ,     w  ,  SAN  FRAWCISCO 

Prepared  by:      Burk  E.  Delventhal  PUBLIC  LIBRARY 

Deputy  City  Attorney 

Subject:  Procedure  Governing  Application  For  and  Receipt 

of  Grants 


QUESTION 

May  the  San  Francisco  Board  of  Supervisors  in  a  resolution 

authorizing  application  for  grant  funds  from  another  governmental 

agency  also  authorize  in  the  same  resolution  the  expenditure  of 
those  monies? 

ANSWER 

Yes 

ANALYSIS 

You  have  asked  whether  the  San  Francisco  Administrative 
Code  Section  10.170-3  requires  that  the  San  Francisco  Board  of 
Supervisors,  in  approving  expenditure  of  monies  obtained  through 
grants  from  other  governmental  agencies,  adopt  a  separate 
resolution  authorizing  expenditure  of  those  monies. 

San  Francisco  Administrative  Code  Section  10.170-3  provides: 

Nothwithstanding  the  provisions  of  Section 
11.1  of  Ordinance  No.  244-77  (Annual 
Appropriation  Ordinance,  Fiscal  Year  1977-1978), 
no  federal,  state  or  other  grant  funds  received 
by  any  officer,  employee,  board  or  commission 
pursuant  to  an  application  filed  in  accordance 
with  the  provisions  of  Section  10.170  of  this 
Article  shall  be  expended  in  whole  or  inpart 
unless  and  until  such  expenditure  is  approved  by 
the  board  of  supervisors. 
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This  section  prohibits  the  expenditure  of  any  monies 
received  from  federal,  state  or  other  grants  unless  expenditure 
of  those  monies  is  approved  by  the  Board  of  Supervisors. 

Section  10.170  of  the  Administrative  Code   sets  down  the 
basic  rule  that  all  applications  for  grants,  with  limited 
exceptions,  may  only  be  filed  following  recommendations  by  the 
Mayor  and  approved  by  the  San  Francisco  Board  of  Supervisors. 

CONCLUSION 

The  language  in  Section  10.170-3  that  the  Board  of 
Supervisors  approve  expenditures  of  grant  money  does  not  require 
that  the  approval  be  implemented  in  a  separate  action.   Hence 
pursuant  to  Sections  10.170  -  10.170-3,  the  Board  of  Supervisors 
may  approve  the  application  for  and  the  expenditure  of  grant 
monies  in  the  same  resolution. 


You  are  so  advised. 


Respectfully  submitted. 


s/  Burk  E.  Delventhal 
BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


APPROVED : 


s/  George  Agnost 


GEORGE  AGNOST,  CITY  ATTORNEY 


BED/ay 
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y  and  County  of  San  Francisco: 


ry 


Office  of  City  Attorney 


George  Agnost, 
City  Attorney 


April  29,  1981 
OPINION  NO.  81-2A 


SUBJECT:  PAYMENT  OF  A  CLAIM  FOR  INFANT  CARE  SERVICES 

RENDERED  WITHOUT  A  CONTRACT 

REOUESTED  BY:    MARK  FINUCANE 

DeDutv  Director  of  Administration  &  Finance 
Deoartment  of  Public  Health 


PREPARED  BY:     BURK  E.  DELVENTHAL 

Deputy  City  Attorney 

ELISABETH  C.  BRANDON 
Legal  Assistant 

QUESTION  PRESENTED 

1.   May  the  Controller  certify  as  lawful  the  payment  of  a 
!;S4,S00  claim  for  services  rendered  to  the  City  by  the  Regents  of 
the  University  of  California  under  a  community  mental  health 
orogram  where  monies  were  appropriated  for  that  purpose  but  there 
was  never  an  enforceable  contract  between  the  City  and  the 
Regents  of  the  University? 


Yes 


CONCLUSION 


ANALYSIS 


On  September  29,  1980,  the  Department  of  Public  Health 
(DPH)  submitted  a  Direct  Payment  Voucher  to  the  Controller  to 
secure  oavment  of  $54,800  to  the  Regents  of  the  University  of 
California.   Payment  was  requested  pursuant  to  Ordinance  No. 
290-80,  oassed  by  the  Board  of  Supervisors  and  approved  by  the 
Mayor  in  June,  1930.   That  ordinance  contained  a  line  item 
authorizing  $204,800  for  "Professional  Special  Services"  as  part 
of  a  suoDlemental  aoproor iat ion  for  Community  Mental  Health 
Services  (CMHS)  and  San  Francisco  General  Hospital  (SFGH). 

Bv  letter  of  December  10,  1980,  the  Controller  returned  the 
Direct  Payment  Voucher  to  Dr.  Silverman  of  DPH  and  advised  that 
".  .  .  payment  of  the  subject  claim  would  appear  to  be  in 
violation  of  Charter  Section  6.302.   Accordingly,  I  am  not 
authorized  to  aoprove  the  payment  ....   It  is  suggested  that 
you  review  the  matter  with  the  City  Attorney's  Office." 


Mark  Finucane  2  April  29,  1981 

OPINION  NO.  81-2A 


The  Controller  based  his  refusal  to  approve  payment  on  the 
folTowinq  contentions: 

1)  The  Board  of  Supervisors  was  not  aware  that  the 
services  to  be  funded  had  coTiinenced  on  July  1,  1979,  some  eight 
months  before  the  supplemental  was  requested;  and 

2)  nPH  had  not  been  able  to  document  the  existence  of  a 
contract  creating  an  obligation  to  pay  for  services  rendered  by 
the  Regents  of  U.C. 

It  is  concluded  that  the  Controller  erred  in  refusing  to 
certify  for  payment  the  DPH  voucher  for  infant  care  services. 
Funds  may  be  aoprooriated  by  the  Board  of  Supervisors  to  pay  for 
benefits  already  conferred  on  the  City  and  County,  notwith- 
standing the  absence  of  any  legally  enforceable  obligation  to  pay 
such  funds. ^ 

I.   The  Retroactive  Nature  of  the  Expenditure  Does  Not 
Invalidate  the  Appropriation  Ordinance. 

The  Controller  may  not  assume  that  the  Board  of  Supervisors 
did  not  know  that  Ordinance  No.  290-80  was  designed  to  pay  for 
materials  and  services  already  in  use  by  DPH.   The  ordinance 
itself,  which  was  signed  by  the  Mayor  on  June  27,  1980,  clearly 
states  that  "funds  are  appropriated  for  fiscal  year  1979-80  as 
follows  .  .  .  ."  (Emphasis  added.)  2   i>he  Memorandum  from  the 


^   These  services  were  provided  pursuant  to  an 
"aqreement"  between  U.C.  Medical  School  on  behalf  of  the  Regents 
and  the  Director  of  Public  Health  on  behalf  of  the  City.   The 
aqreement  is  not  an  enforceable  contract  because  Section  6.302  of 
the  Charter  provides  (in  oart)  that  "[n]o  obligation  involving 
the  exoenditure  of  money  shall  be  incurred  or  authorized  by  any 
officer,  employee,  board  or  commission  of  the  City  and  County 
unless  the  controller  first  certify  that  there  is  a  valid 
approor iation  from  which  the  expenditure  may  be  made  and  that 
sufficient  unencumbered  funds  are  available  in  the  treasury  to 
the  credit  of  such  appropriation  to  pay  the  amount  of  such 
expenditure  when  it  becomes  due  and  payable." 

2   That  this  ordinance  was  signed  only  three  days  before  the 
end  of  fiscal  year  1979-80  supports  the  conclusion  that  the  Board 
was  aware  that  this  aporoor iat ion  was  for  services  already 
rendered  during  that  year. 
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Board's  Budget  Analyst  to  the  Finance  Committee,  dated 
June  11,  1980,  states  in  part: 

"We  concur  that  (with  exceptions]  the  funds 
requested  are  needed  and  that  if  funds  were 
obligated  prior  to  official  approval,  SFGH  required 
these  Personal  services  and  supplies  such  as  blood 
in  order  to  continue  to  operate  ....   It  is 
unclear  whether  SFGH  obligated  funds  even  prior  to 
this  suDDlemental  appropriation  submission  to  the 
Mayor's  Office  on  March  13,  1980.   Generally,  the 
funding  requested  is  for  a  six-month  period  while 
only  three  weeks  would  remain  in  fiscal  year  1979-80 
if  the  Board  were  to  approve  this  ordinance. 
However,  due  to  the  retroactive  nature  of  this 
matter ,  the  funds  are  needed."   (Emphasis  added.) 
(Memorandum  of  Board  of  Supervisors  Budget  Analyst 
to  Finance  Committee,  Subject:   June  11,  1980 
Finance  Committee  Meeting,  p.  6.) 

Previously,  Geoffrey  Lang,  Executive  Administrator  at  SFGH, 
had  addressed  a  memorandum  on  June  2,  1980,  to  the  members  of  the 
Finance  Committee  after  they  requested  more  details  on  the 
Deoartment's  request  for  funding.   In  describing  the  Infant  Care 
program,  he  clearly  communicated  the  preexisting  nature  of  the 
obligation  when  he  stated  in  part: 

"The  HosDital  is  requesting  a  reallocation  of 
funds  for  supDort  of  a  program  instituted  this 
fiscal  year  for  provision  of  services  to  high  risk 
infants  .  .  .  ."   (at  p.  2;  emphasis  added.) 

The  documents  submitted  to  the  Board  of  Supervisors  in  connection 
with  Ordinance  No.  290-80  refer  very  clearly  to  the  retroactive 
nature  of  the  requested  funding.   Hence,  there  is  no  basis  for 
the  conclusion  that  the  Board  was  not  aware  that  it  was 
appropriating  monies  for  the  payment  of  benefits  already 
conferred . 

Even  assuming,  arguendo ,  that  the  Board  was  not  aware  that 
this  appropriation  was  intended  to  pay  for  services  already 
rendered,  the  Controller's  conclusion  is  not  supported  by  the 
law.   As  the  United  States  Supreme  Court  has  recently  stated, 

"If  this  test  [of  whether  Congress  was  aware  of 
what  it  accomplished  or  whether  it  was  misled  by  the 
groups  that  appeared  before  it]  were  applied 
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literally  to  every  member  of  any  legislature  that 
ever  voted  on  a  law,  there  would  be  very  few  laws 
which  would  survive  it.   The  language  of  the  statute 
is  clear,  and  we  have  historically  assumed  that 
Congress  intended  what  it  enacted." 

U.  ^.    Railroad  Retirement  Board  v.  Fritz  101  S.  Ct.  453,  461 
(1^80).   Hence,  it  must  be  assumed  that  the  ordinance  in  question 
was  meant  to  accomolish  that  which  it  purported  to  do,  i.e.  to 
aooropriate  monies  to  nay  for  benefits  already  conferred  on  the 
City  and  County. 

II.   Appropriations  May  Be  Made  Notwithstanding 
The  Absence  Of  Any  Legal  Obligation. 

The  Board  of  Supervisors'  power  to  appropriate  monies 
extends  beyond  payment  of  the  contractual  obligations  of  the  City 
and  County.   Under  San  Francisco  Charter  Section  1.101,  the  City 
and  County  of  San  Francisco  may  exercise  all  powers  with  respect 
to  municipal  affairs,  and  unless  otherwise  enumerated,  those 
Dowers  shall  be  exercised  by  the  Board  of  Supervisors.   The  San 
Francisco  Charter  is  a  document  of  limitation.   West  Coast 
Advertising  Co.  v.  San  Francisco  (1939)  14  Cal.  2d  516.   Unless 
the  limitation  is  set  forth  in  the  Charter,  and  unless  the  power 
is  conferred  on  some  other  City  agency  or  entity,  the  Board  of 
Suoervisors  is  empowered  to  act.   ^  Charter  Sections  1.102  and 
2.101.   "[Rleason  dictates  that  the  full  exercise  of  the  power 
[under  a  home  rule  charter!  is  permitted  except  as  clearly  and 
exDlicitly  curtailed.   Thus  in  construing  the  city's  charter 
rsici  a  restriction  on  the  exercise  of  municioal  power  may  not  be 


^  We  caution  that  our  conclusion  herein,  that 
aooropr iations  may  be  made  notwithstanding  the  absence  of  an 
enforceable  contract,  should  not  be  construed  as  implying  that 
the  Board  of  Supervisors  has  carte  blanche  to  appropriate  monies 
without  regard  to  any  pertinent  provisions  of  the  Charter. 
Where,  for  examole,  competitive  bidding  (see  Charter  Section 
7.200)  or  civil  service  (see  Charter  Section  8.300)  requirements 
are  apnlicable,  the  Board's  power  to  appropriate  monies  to  pay 
for  a  benefit  conferred  on  the  City  and  County  is  limited. 
Hence,  for  example,  if  a  orivate  volunteer  renders  services  to 
the  City  which  could  have  been  performed  by  civil  service 
personnel,  the  Board  may  not  aporopriate  monies  to  pay  that 
volunteer.   Such  an  appropriation,  while  admittedly  serving  a 
oublic  ourpose  (and  hence  not  a  constituting  a  gift  of  public 
funds),  would  violate  the  provisions  of  Charter  Section  8.300 
that  all  work  shall  be  performed  by  civil  service  employees. 
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implied."   City  of  Grass  Valley  v.  Walkinshaw  (1949)  34  Cal .  2d 
5^15,  599.   Any  approor  iat  ion  of  monies  to  serve  a  public  purpose 
falls  under  the  ambit  of  an  ordinance  "necessary,  convenient  or 
incidental  ...  to  its  affairs.  .  ."  (Charter  Section  1.101)  and 
comes  within  the  lawmaking  oower  of  the  Board  of  Supervisors. 
Hence,  any  appropriation  which  serves  a  public  purpose  of  the 
City  and  County  falls  under  the  terms  of  this  broad  fiat.   Each 
case  therefor  turns  on  a  determination  of  the  basis  for  a 
conclusion  that  the  appropriation  in  question  serves  a 
discernable  public  purpose. 

The  Board  of  Supervisors  may,  for  example,  make  charitable 
contributions  provided  they  serve  a  public  purpose.   Opinion  No. 
73-141,  issued  on  October  29,  1973,  advised  the  Director  of  the 
California  Academy  of  Sciences  that  the  Board  of  Supervisors 
maylawfully  appropriate  funds  to  assist  the  Point  Reyes  Bird 
Observatory  in  stationing  a  wildlife  guard  on  the  Farallon 
Islands.   This  office  opined  therein  that  the  Board  is  empowered 
to  determine  what  expenditures  will  serve  a  public  purpose  and 
that  the  protection  of  wildlife  within  the  boundaries  of  the  City 
and  County  may  reasonably  be  considered  such  a  purpose. 

The  requirement  that  City  expenditures  promote  a  public 
purpose  is  analagous  to  the  Prohibition  against  making  gifts  of 
public  funds.   Article  XVI,  Section  6  of  the  California 
Constitution  embodies  this  prohibition.   Although  this  provision 
is  not  applicable  to  chartered  cities,  it  nevertheless  enunciates 
a  principle  which  is  pertinent  to  our  analysis  of  whether  the 
expenditure  in  question  serves  a  public  purpose.   Payment  of 
$S4,800  to  the  Regents  of  the  University  of  California  for  an 
infant  health  care  program  despite  the  absence  of  an  enforceable 
contract  does  not  constitute  a  proscribed  gift  of  funds  as  long 
as  the  payment  is  for  services  which  conferred  a  public  benefit 
on  the  City. 

"Expenditures  of  public  funds  or  property  .  .  .  are  not 
gifts  within  the  meaning  of  the  constitutional  prohibition  if 
those  funds  are  expended  for  a  public  purpose  [citations 
omitted]."   Schettler  v.  County  of  Santa  Clara  (1977)  74 
Cal.APp.3d  990,  1003.   The  determination  of  what  constitutes  a 
public  purpose  is  within  the  discretion  of  the  legislature,  and 
will  not  be  disturbed  by  the  courts  so  long  as  it  has  a 
reasonable  basis.   Board  of  Supervisors  v.  Dolan  (1975)  45 
Cal.APp.3d  237;  Winkelman  v.  City  of  Tiburon  (1973)  32  Cal.App.3d 
834,  845.   Even  where  incidental  benefits  accrue  to  private 
entities,  this  constitutional  prohibition  is  not  violated  as  long 
as  the  "expenditures  were  made  to  serve  a  proper  public  purpose  . 
.  .  ."   Wine  V.  Boyar  (1963)  220  Cal.App.2d  375,  379;  Mannheim  v. 
Superior  Court  (1970)  3  Cal. 3d  678,  690-691. 
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Respectfully  submitted. 


GEORGE  AGNOST, 
Cife^"— A^  t  o  r  n  e  y 


APPROVED : 


GEORGE  AGNOST,  CITY  ATTORNEY 


BVJRK    E.    DEt 

Deputy  City   Attorney 

ELISABETH    C.  ^ANDON 
Legal   Assistant 
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CITy  AND  COUNTY  OF  SAN  FRANCISCO 
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OPINION  NO.  81-25 


SUBJECT:        Charter  Section  8.326;  Effect  of  Charter 
Amendment  on  Civil  Service  Examinations 
Announced  Prior  to  the  Amendment 

REQUESTED  BY:    JOHN  J.  WALSH 

General  Manager,  Personnel 
Civil  Service  Commission 


PREPARED  BY:     MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 

QUESTION  PRESENTED 

Whether  the  amendment  to  Section  8.326  of  the  Charter 
requiring  a  combined  eligible  list  for  promotional  and 
entrance  participants  is  applicable  to  examinations 
announced  prior  to  the  amendment. 

CONCLUSION 

The  provisions  of  Section  8.326  of  the  Charter  as 
amended  apply  to  examinations  announced  prior  to  the 
amendment. 


ANALYSIS 

The  Civil  Service  Commission  issued  separate 
promotional  and  entrance  examination  announcements  in  1978 
for  the  positions  1842  Management  Assistant  and  1844  Senior 
Management  Assistant.   Subsequently,  at  the  general  election 
held  November  7,  1978,  Section  8.326  of  the  Charter  was 
amended  to  add  the  following  pertinent  language: 

"When  an  examination  announcement  is 
issued  for  a  class  on  both  a  promotive  and 
entrance  basis,  there  shall  be  one  resulting 
list  of  eligibles  which  shall  include  all 
successful  candidates  both  promotive  and 
entrance  in  order  of  relative  performance." 


OPINION  NO.  81-  25 
John  J.  Walsh  2  April  27,  1981 


The  subject  examinations,  though  announced  before  the 
Charter  amendment,  have  been  administered  subsequent  to  the 
amendment  and  the  Civil  Service  Commission  is  now  ready  to 
post  a  list  of  eligibles. 

Prior  to  the  Charter  amendment,  Section  8.326  of  the 
Charter  provided  in  pertinent  part: 

"...  The  civil  service  commission  shall 
provide  for  promotion  in  the  service  on  the 
basis  of  such  examinations  and  tests  as  the 
commission  may  deem  appropriate.  .  .  ." 
(Emphasis  added.) 

The  above-quoted  language  of  Section  8.326,  prior  to 
its  amendment,  has  been  interpreted  to  require  the  Civil 
Service  Commission  to  give  a  promotional  examination  if 
there  are  sufficient  qualified  persons  in  the  city  and 
county  service  (Allen  v.  McKinley,  18  Cal.2d  697;  see  also 
City  Attorney  Opinion  No.  63-31)  .   The  preference  of 
promotional  lists  over  entrance  lists  is  stated  in  Section 
10.02  of  the  Civil  Service  Rules  as  follows: 

"The  order  of  priority  of  eligible  lists 
regardless  of  adoption  dates  is  as  follows: 

"A.   Promotive  lists 

"B.  Combined  Promotive  and  Entrance  lists 

"C.   Entrance  lists 

"Within  each  category  earlier  lists  have 
priority  over  later  lists." 

Therefore,  in  accordance  with  Section  8.326,  as  it 
existed  prior  to  the  amendment,  the  subject  promotional 
eligible  lists  resulting  from  the  examination  would  take 
preference  over  entrance  lists  from  the  seime  examination. 
However,  the  Charter  amendment  in  Novenber  1978  deleted  the 
preference  of  promotional  examinations  over  entrance  tests 
and  provided  instead  for  one  combined  eligible  list  of  both 
promotive  and  entrance  candidates  rated  in  the  order  of 
their  relative  performance. 
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Your  request  therefore  raises  the  question  whether 
Section  8.326  should  be  applied  in  its  amended  form  to 
combine  the  promotive  and  entrance  lists  resulting  from  the 
subject  examinations  or  whether  separate  promotive  and 
entrance  lists  should  be  established  as  provided  for  before 
the  amendment. 

In  a  long  line  of  California  decisions,  it  has  been 
held  that  when  a  pending  proceeding  rests  solely  on  a 
statutory  basis  and  when  no  rights  have  vested  under  the 
statute,  a  repeal  or  amendment  of  such  statute  without  a 
savings  clause  will  terminate  all  pending  actions  dependent 
upon  the  repealed  section  (Southern  Service  Co.  v.  County  of 
Los  Angeles  (1940)  15  Cal.2d  1  [citing  Napa  State  Hospital 
V.  Flaherty,  134  Cal.  315;  Moss  v.  Smith,  171  Cal .  777; 
Callet  V.  Alioto,  210  Cal.  65;  Prenziner  v.  West  American 
Finance  Co.,  lO~Cal.2d  160];  see  also  Department  of  Social 
Welfare  V.  Wingo,  77  Cal.App.2d  316;  California  Employment 
Commission  v.  Arrow  Mill  Co.,  45  Cal. 2d  668;  Lemon  v.  Los 
Angeles  T.  Ry.  Co.,  38  Cal.App.2d  659).   The  California 
Supreme  Court  in  Callet  v.  Alioto  (1930)  210  Cal.  65,  states 
this  general  rule  at  page  67: 

"It  is  also  a  general  rule,  subject  to 
certain  limitations  not  necessary  to  discuss 
-here,  that  a  cause  of  action  or  remedy 
dependent  on  a  statute  falls  with  a  repeal  of 
the  statute,  even  after  the  action  thereon  is 
pending,  in  the  absence  of  a  saving  clause  in 
the  repealing  statute.   (citations)." 

See  also  Governing  Board  v.  Mann  (1977)  18  Cal. 3d  819,  829; 
and  Sutherland  on  Statutory  Construction  (4th  ed.  1972) 
Section  22.36,  page  200. 

The  subject  examinations,  though  announced  prior  to 
the  amendment  of  Section  8.326  of  the  Charter,  were  not 
completed  until  after  the  amendment.   The  applicants  had  no 
vested  right  to  have  the  law  remain  unchanged  during  the 
entire  examination  period;  and  it  is  clear  that  the 
electorate  had  the  right  to  amend  the  Charter  and  to  change 
the  procedure  for  establishing  eligible  lists.   Any  right  to 
have  separate  promotive  and  entrance  lists,  which  existed 
prior  to  the  Charter  amendment,  was  destroyed  by  the  Charter 
amendment.   The  subject  participants  had  not  yet 
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completed  the  examination  process  at  the  time  of  the  Charter 
amendment  and  therefore,  they  are  entitled  only  to  the 
procedure  existing  under  Section  8.326  of  the  Charter  at  the 
time  that  the  examination  is  completed.   Thus,  in  accordance 
with  Section  8.326  of  the  Charter  as  amended,  the  Civil 
Service  Commission  is  required  to  establish  one  eligible 
list  for  each  of  the  subject  classes  and  each  list  shall 
include  all  of  the  successful  promotive  and  entrance 
candidates  for  that  examination  in  order  of  their  relative 
performance. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


APPROVED: 

/ 


By:  :^<!^i6u/C   y^^^^^^^^ 
MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


City  Attorney 
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